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JUDGMENT

This appeal is directed against the judgment of conviction and
consequential sentence of the appellant for the offences under
sections 450, 366(A) and 376 of the Indian Penal Code passed
by the Court of Additional Assistant Sessions Judge, Kollam in
S.C.No0.1087/2003. The appellant/accused was sentenced to
undergo rigorous imprisonment for a period of two years under
section 450, IPC, to undergo rigorous imprisonment for a period
of one year under section 366(A), IPC and under section 376,
IPC to undergo rigorous imprisonment for a period of 7 years
and to pay a fine of X10,000/-. In default of payment of fine he
was ordered to undergo rigorous imprisonment for a further
period of six months.

2. The case of the prosecution in succinct is as follows:-
On 5.6.2000 at one'O clock the prosecutrix, PW1 who was a
minor was sleeping along with PWs 3 to 6 in the southern room
of Charuvila Puthen house in the Settlement Colony belonging to

her uncle the accused/appellant trespassed into the said room
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and took the prosecutrix and stuffed clothes in her mouth and
took her to the nearby house which was under construction and
committed rape on her at the south western room of the said
house. On 6.6.2000 PW2, her mother took her to Paripally Police
Station and PW16, then then S.I. of Police recorded the
F.I.Statement from PW1 and on its basis Ext.P13 FIR was
registered. After the investigation PW17 laid the charge against
the accused/appellant before the Court of the Judicial First Class
Magistrate, Paravur and the learned Magistrate took the case on
file and registered as C.P.N0.110/2001 and committed it to the
Court of Sessions, Kollam and it was taken on file as
S.C.No0.1087/2003 and made over for trial and disposal to the
Court of the Additional Assistant Sessions Judge, Kollam.
Evidently, on the appearance of the appellant charge under
sections 450, 366(A) and 376, IPC were framed and read over
and explained to him and he pleaded not guilty and he claimed
to be tried. The prosecution has examined PWs 1 to 17 and
marked Exts.P1 to P13 besides identifying MO1 series and MO2
to prove the charge against him. After the closure of the

evidence of prosecution he was examined under section 313,
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Cr.P.C and he denied all the incriminating circumstances put to
him. Finding that the appellant was not entitled to get an
acquittal under section 232, Cr.P.C and he was asked to enter on
his defence. Thereupon, the appellant got DW1, his own mother
examined. No documentary evidence was adduced on his side.
After evaluating the evidence on record the trial court entered
into the finding that the prosecution has succeeded in proving
the commission of offences under sections 450, 366(A) and 379
IPC and consequently convicted him for the aforesaid offences
and sentenced him as aforesaid.

3. I have heard the learned counsel for the appellant
and the learned Public Prosecutor.

4. As noticed hereinbefore, the prosecutrix was
examined as PW1 in this case. She deposed that she was then
studying in 7™ standard and was then aged 13 years. She
deposed that she went to her uncle's house along with PWs 5
and 6 as PW4, her grandmother alone was there on that day.
She also deposed that they kept talking each other till 12'0
clock and thereafter slept on the floor. Her sisters, PW5 was on

her right side and PW6 was on her left side. The thatched house
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having a door made of coconut leaves called 'chetta'. While all of
them were sleeping the accused came there and took her and
he put cloth on her mouth and took her to the nearby house
which was then under construction. She woke up and the
accused revealed his identity and handed over a torch to her
and she lighted it and saw him. After taking her to his house
she was taken in the south western room of the said house, he
removed her skirt and jetty and committed rape on her. She
would also depose that she resisted and suffered a grave pain
and feeling bleedings and thereafter the appellant-accused took
her to the very house from where she was taken and she slept
along with others. She deposed that she did not reveal the same
to others till night as she was afraid. In the morning her mother
went to the cashew factory and her father who was a loading
employee went for work. She went to take bath and washed her
clothes. Later, in between 10 and 11 a.m PW11, who is her
uncle's daughter came there and she revealed the incident to
her. In the evening when PW2, her mother came home PW11
told her about the incident. Thereupon, PW2 called PW1 and

narrated the incident to her. PW2 then took PW1 to Paripally
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Police Station and PW16 recorded Ext.P1 statement and
registered Ext.P13 FIR. Her mother (PW2) took PW1 to the
hospital. PW9, Doctor Vijayalakshmi examined her. PW2 is the
mother of PW1 and PW3 is her sister. PW2 would depose that on
6.6.2000 when she returned home after the work PW11
divulged the incident to her. He deposed that thereafter, she
took PW1 to the Police Station and thereafter to the hospital.
PW?2 categorically deposed that PW1 was only aged 13 years at
the time of occurrence and she was then studying in the 7%
standard. PW3 who is the sister of PW2 would depose that PW1
along with PWs 5 and 6 came to the house and all of them had a
long conversation till night and thereafter slept on the floor. She
would further depose that she was accompanied PWs 1 and 2 to
the Police Station and she would also depose that PW1 was
then aged 13 years and she was then studying in the 7%
standard. PW4, the grandmother of PW1 would depose that PW1
and others came to her residence to give accompany to her and
on that night she alone was there. She deposed that she was
living there along with her son, daughter-in-law and they went

to attend the funeral of one of their relatives and she was alone
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in the house. She would also depose that they chatted till night
about 12'0O clock and then started sleeping on the floor. She
came to know about the rape on the next day. PWs 5 and 6
who accompanied PW1 would depose to the effect that after
reaching there at about 9 p.m they had a long conversation till
12'0 clock and thereafter all of them laid on the floor to sleep.
They came to know about the rape only on the next day. They
would also depose that PW1 was sleeping between PWs 5 and 6.
PW9, Doctor Vijayalakshmi examined PW1 on 7.6.2000 and she
issued Ext.P3 Wound Certificate. She deposed that she
examined PW1 on 7.6.2000 at about 12.40 a.m and found that
there was evidence of sexual intercourse. She would further
stated that on examination it was found that the vaginal orifice
of PW1 would admit two fingers easily and further deposed that
she did not notice any sign of violence on her body. In the cross
examination she would stated that the factum of admission of
two fingers in the vaginal orifice would reveal that the victim
had sexual intercourse occasionally. PWS8, Doctor Prathapan
examined the appellant-accused who was arrested on 16.6.2000

and he conducted potency test and issued Ext.P2 Potency
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Certificate to the effect that the appellant-accused was capable
of performing sexual acts. PW10 was the Headmaster of
Kalluvathukkal U.P. School and he deposed that Ext.P4 extract of
Admission Register of PW1 was given by him. He also deposed
that going by Ext.P4 the Date of Birth of PW1 is 20.5.1988.
PW11 would depose that on 6.6.2000 she was studying in
Kalluvathukkal U.P. School in the 7™ standard and when she
came to PW1's house and on finding PW1 in a gloomy style and
she enquired about the same and thereupon PW1 revealed to
her the fact that she was raped by the appellant. She would also
depose that it was she who informed the matter to PW2, the
mother of PW1. PW12 is the attesting witness to Ext.P5 mahazar
whereby MO1 series of clothes of PW1 were recovered from the
house of PW1 on 7.6.2000. PW13 is the attesting witness to
Ext.P6 scene mahazar prepared on 6.6.2000 whereby MO2
sOE] was seized from the house of the appellant-accused. Both
PWs 12 and 13 admitted their signatures respectively in Exts.P5
and P6. PW16 was the Sub Inspector of Police, Parippaly Police
Station on the relevant period. He deposed that on 6.6.2000 at

about 11 p.m. PW1 came to the police station along with PW2
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and recorded Ext.P1 F I Statement of PW1 and on its basis
registered Ext.P13 F I R. He would also depose that along with
two policemen PW1 was sent to Kollam Victoria Hospital. In fact,
it was PW14 who prepared Ext.P6 scene mahazar and seized the
clothes of PW1 under Ext.P5 mahazar. PW14 arrested accused-
appellant on 10 a.m on 16.6.2000. PW17 obtained extract of
Admission Register from Kalluvathukkal U.P. School on
17.7.2001. It was PW14 who laid the large. A scanning of the
evidence would reveal that PW1 was sleeping between PWs 5
and 5 on 5.6.2000. According to her while she was sleeping
there the appellant came there and lifted her after putting
clothes on her mouth and thereafter revealing to his identity and
handed over a torch to her and she lighted the same and
identified the person who lifted her as the appellant. Evidently,
thereafter she did not raise any alarm. A scanning of the
evidence would reveal that with respect to the commission of
the offence oral testimony of PW1 is the sole direct evidence.
The fact that PW1 had recent sexual intercourse as revealed
from PW9 with Ext.P3 Wound Certificate. Ext.P7 is the chemical

analysis of MO1 series and MO2. Ext.P7 would reveal that Item
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No.1(MO2) one saffron coloured single dhothi with black, green,
white and brown boarders and Item No.5 one old grey coloured
panties with blue coloured elastic band contained human
spermatozoa and semen. The evidence of PWs 1 and 2 would
show that at the time of incident PW1, the prosecutrix was
studying in the 7" standard and she was aged only 13 years.
The learned counsel for the appellant contended that the
evidence of PW9 and the evidence of PW1 herself would not
actually reveal any strong resistance from PW1 and therefore, it
is evident that she was a consenting party to the sexual
intercourse. In short, according to the learned counsel the
version of PW1 and the evidence of PW9 with Ext.P3 Wound
Certificate would reveal that she was subjected to sexual
intercourse not without her consent.

4, In the light of the said contention and in the
light of the evidence of PWs 1 and 2 and in the light of the
provisions under section 376, IPC in this case the age has to
play a decisive role in relation to the charge of section 376, IPC
against the appellant. There can be no doubt that in the case of

a girl below 16 years of age, even if she is a willing a party had
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not resisted the intercourse it would not take the action of
sexual intercourse outside the offence under section 376, IPC.
The fundamental and vital question that could be answered in a
case of this nature by the court is whether the prosecution has
succeeded in proving the fact that the prosecutrix was below the
age of 16 years at the time of occurrence. If the answer to the
said question is in the affirmative the fact whether sexual
intercourse  was done with consent would pale into
insignificance. But, at the same time, the first question to be
considered is whether there was sexual intercourse in this case
as alleged by the prosecution. In this case, admittedly, the
prosecutrix was examined as PW1 and she deposed that on
5.6.2000 at about 12'0 clock after having a long chat she along
with PWs 3 to 6 slept on the floor of the house in question and
in fact, she was lying in between PWs 5 and 6 at about 1'O clock
the appellant-accused entered in to the room and put clothes in
her mouth and lifted her and reached his house which was
under construction and took her to its south western room and
removed skirt and jetty and committed rape on her. Apart from

the prosecutrix there is no eye witness to the incident. She was
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taken to the hospital and PW9, Dr. Vijayalakshmi examined PW1
and issued Ext.P3 Wound Certificate. True that, while cross
examining PW1 a question was put to her whether the appellant
was implicated in this case to escape scolding for having sexual
intercourse with the person whom she married later. It is to be
noted that even then, name of such person was not put to PW1.
Be that as it may, evidently, PW1 repudiated the said
suggestion. That apart, despite the cross examination of PW1
nothing could be elicited to discredit her version that she was
taken to the house of the appellant and from there the appellant
had a sexual intercourse with her. Though the learned counsel
for the appellant submitted that a scanning of the evidence
would reveal that PW1 was a consenting party and in such
circumstances, the action in having sexual intercourse with her
consent would not amount to commission of offence of rape. As
stated hereinbefore, the question whether it was done with
consent would call for consideration and assume relevance only
if it is found that she was not then below the age of 16 years.
PW1 deposed that at the time of occurrence she was studying in

the 7" standard and she was only aged 13 years. PW2, the
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mother of PW1 also deposed to the effect that PW1 was
studying in the 7" standard and she was aged only 13 years at
the time of occurrence. PW10, the then Headmaster of
Kalluvathukkal U.P. School deposed to the effect that he issued
Ext.P4 extract of Admission Register on 6.10.2009. PW1 was
examined on 7.6.2000 by PW9, Dr.Vijayalakshmi. Ext.P3 Wound
Certificate would reveal that on such examination the age of
PW1 was assessed by PW9 and it is stated therein that and
description of the girl brought for confirmation of rape before
her is a 'short structured girl of about 13 years'. It is stated in
Ext.P3 that the vaginal smear and vaginal swab were taken and
report thereon would reveal that no spermatozoa was seen.
After referring to the said report it is stated that a possibility of
sexual intercourse could not be ruled out even then. Though it
is further stated therein that there is no evidence of external
violence it is noted therein that vaginal orifice admits two
figures easily. Thus, it is evident that PW1 who deposed that she
was taken to the house by the appellant and he had with a
sexual intercourse with her despite the perusal of the report on

the examination of vaginal smear and vaginal swab PW9
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deposed that the absence of spermatozoa could not ruled out
the possibility of sexual intercourse. Therefore, another question
would also crop up for consideration as to whether the absence
of spermatozoa is sufficient to cast a doubt on the case of the
prosecution that the appellant had sexual intercourse with PW1.
5. The question whether the mere absence of
spermatozoa is sufficient to cast a doubt as to the correctness of
the prosecution was considered by the Hon'ble Apex Court in
Prithi Chand v. State of Himachal Pradesh reported AIR
1989 SC 702. The paragraph 10 in Prithi Chand's case is
relevant in the context of the contentions and it reads thus:

“Lastly, it was argued by reference to A.W.Khan v.
State, AIR 62 Cal 641, Gorakh Daji Ghadge v. State
of Maharashtra, 1980 CriLJ 1380 (Bom) and Padam
Bahadur Darjee v. State of Sikkim, 1981 CriL] 1317
(Sikkim) that since a girl was of tender age the
possibility of her wrongly involving the appellant
cannot be ruled out and this possibility is
strengthened by prior enmity, absence of
spermatozoa and infirm medical opinion. We have
already examined the argument of enmity as well as
the so-called infirmity in medical evidence. Mere
absence of spermatozoa cannot cast a doubt on the

correctness of the prosecution case.”
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6. In the said circumstances, in the light of the
decision in Prithi Chand's case the mere absence of
spermatozoa by itself would not be a reason to cast doubt in the
correctness of the prosecution case. A perusal of the
aforequoted paragraph would reveal that in that case there was
infirmity in the medical evidence. In this case as noticed
hereinbefore, PW9 stated in Ext.P3 that a girl brought before
her for confirmation of rape was 'short structure girl of about 13
years' and thereafter, after perusing the report on the
examination of vaginal smear and vaginal swab to the effect
that no spermatozoa was seen. She opined that possibility of
sexual intercourse would not be ruled out. It is certainly in tune
with decision of the Hon'ble Apex Court that mere absence of
spermatozoa could not be the reason for casting doubt on the
correctness of the prosecution case. Apart from the oral
testimony PW1 that the appellant has sexual intercourse with
her on that day. In the context of the oral testimony of PW1 that
the appellant has sexual intercourse with her Ext.P7 has to be
looked into. Ext.P7 report would reveal that two packets were

forwarded to the laboratory for examination packet No.1
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contained Item Nol one saffron coloured single dhothi with
black, green, white and brown boarders. Black strains were also
seen. In fact, Item No.l1 is MO2 ep®m1 seized under Ext.P6
mahazar. Item Nos. 2 to 5 therein contained in Item No.2 are
respectively one skirt which was blue in colour with reddish
brown and green printed floral designs, one blue colored long
blouse, one rose colored petticoat and one old grey coloured
panties with blue coloured elastic band. Ext.P7 would reveal that
on analysis the human spermatozoa and semen are detected on
Items 1 and 5. As noticed hereinbefore, Item No.1 in Ext.P7 is
MO2 eps) and Item No 5 therein is the packets which is an item
included in MO1 series. PW12 is the attesting witness to Ext.P5
mahazar whereunder MO1 series were recovered. He would
admit his signature in Ext.P5. In the chief examination he would
depose:

“Seethu allead afigled ealajoem” @QYI0IEESIV® AUIV@EBBUE 6M)o

60008 Henglai’el. 8aflsom aloem). Baflg).
True that while being cross examined even after admitted that
the said mahazar was prepared in the house of Seethu(PW1).

He deposed that he had not seen the clothes. He would further
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say that he signed on Ext.P5 mahazar because he was asked to
sign. PW13 is the attesting witness to Ext.P6 mahazar whereby
MO2 sOE] was recovered admitted his signature in Ext.P6. In
the chief examination he deposed thus:

‘sl Police—#0800° @)smil w)es afgled mlam” o) eeseail

IS )0 OB05)1HO}MD) BH6NE). EREAPUB OYIISSI® BaOMYGIES @REM”

8aflso”.
True that during the cross examination he deposed that he did
not recollect the colour of the ens). But at the same time, the
suggestion whether what was brought is a bedsheet or an old

cloth. He replied that it was eys). The evidence of PW13 would

reveal that MO2 was recovered from the house of the appellant
and he himself handed it over to the police and that PW12 had

signed in the mahazar prepared from therein regard to the

recovery of the said ens). Ext.P7 would thus reveal that MO2
o1y

which was recovered from the house of the appellant which was
in fact handed over by the appellant contained human
spermatozoa and semen. PW12 while being examined in chief

deposed to the effect that Ext.P5 was prepared from the house
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of Seethu (PW1) and he had signed in the mahazar which was
prepared from there in relation to the recovery of clothes. Even
during the cross examination he would depose that Ext.P5 was
prepared from the house of Seethu (PW1). In such
circumstances he deposed during the cross examination that he
had not seen the clothes. The mere statement that he had not
seen the clothes in such circumstances would not discredit his
evidence to the effect that he had signed on Ext.P5 which was
prepared from the house of PW1, Seethu in regard to the
recovery of clothes. PW15 is the investigating officer who
recovered MO1 series. He was the Circle Inspector of Police,
Parippally police station during the relevant point of time. He
had taken over the investigation on 7.6.2000 and he prepared
Ext.P5 mahazar. He deposed that on 7.6.2000 at about 11 a.m
PW2 handed over the dresses worn by PW1 at the time of the

incident and that they were recovered under Ext.P5 mahazar. He
would also depose that a skirt, petty coat, jetty , torch and ejen

were sent to the court in From No.151(a). Ext.P9 is the
property list pertaining to the same. He identified MO1 series, 4

in numbers. PW14 would also depose that MO2 epe) was
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recovered from the house of the appellant and it was also sent
to the court in Form No.151(a) under Ext.P11. He would also
depose that after intimating the arrest of the appellant to his
uncle Mohanan the appellant was taken for medical examination
and after subjecting him to examination Ext.P2 Potency
Certificate was issued. Ext.P2 would reveal that the appellant

was capable of performing the sexual intercourse. Though a

suggestion was put to PW15 that MO2 ep®1 was not actually
handed over to him by the appellant and that it was not a eps,
belonging to the appellant-accused PW15 he repudiated those

suggestions and asserted that MO2 is the ey taken and

handed over to him by the appellant from his house. PW1
deposed that after taking her to his house the appellant
disrobed her and had a sexual intercourse with her after
mounting on her. She would depose that thus:-

"ag)od alnalosw)o jetty 9o 9. agamg” (al® af)o0d a0 @@

&1SM). af)en ENIAID@IMIoN0 62l @). MY @oe®  Mmlalailglay).

a@Baf” (akSlafleajo Q) (a@Slaflaf) A) aMee” 080G, B)(@o

8918610 RINE™®~ MMM~ OBMo Gald@® . af)MIee GAUBM af)S)}OTm).

6008 malndlgla)). 66H:d0068303 &¢1eT13” ag)eoad afls1ed es0mzoee).
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7. Though she has stated that after the said
incident bleeding occurred and no injury was noted by PW9 the
evidence of PW1 was to the effect that after having sexual
intercourse with her she was taken to the house of PW4 by the
appellant himself and thereafter she had a bath. One aspect
which was noted by PW9 also to be noted in this case. PW9,
Dr.Vijayalakshmi noted in Ext.P3 and further deposed while
being examined as PW9 that vaginal orifice of PW1 admits two
fingers easily and during the examination which would suggest
that she had sexual intercourse occasionally. Thus, it is evident
that after examining PW1, especially the vaginal orifice, PW9
deposed that the result of the examination would reveal that
PW1 had sexual intercourse occasionally. In such circumstances,
merely because PW1 had not described the actions performed
on her by the appellant it cannot be said that she had not
deposed that the appellant had sexual intercourse with her. In
this context the aforequoted portion from her version would
reveal that she had specifically deposed to the effect that her

skirt and jetty were removed and thereafter the appellant
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mounted on her and committed rape. There is no reason to
disbelieve the version of PW1 especially when the defence could
not elicit anything from her to discredit her version that the
appellant had sexual intercourse with her. Ext.P7 would support

the case of the prosecution that the appellant had sexual

intercourse with PW1. As noticed hereinbefore, MO2 aje1 was

worn by the appellant and in MO2 ey which was worn by the

appellant and MO5 Jetty which was worn by PW1 at the time of
occurrence on examination were reportedly contained human
spermatozoa and semen, going by Ext.P7. In the said
circumstances, as noticed hereinbefore, the mere absence of
spermatozoa in the vaginal smear and swab cannot be a reason
for casting any doubt with respect to the occurrence of the case
of the prosecution that the appellant had sexual intercourse with
PW1.

8. When once it is found that the appellant had
sexual intercourse with PW1 the vital question is whether what
was the age of PW1 at the time of occurrence. As noticed
hereinbefore, she deposed that she was studying in the 7%

standard and she was aged 13 years at the time of occurrence.
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PW2, who is the mother of PW1 would also depose that PW1
was studying in the 7" standard and she was then aged 13
years. PW10, the Headmaster of Kalluvathukkal U.P. School who
issued Ext.P4 extract of the admission register would depose
that going by the same the Date of Birth of PW1 is 20.5.1988.
The learned counsel appearing for the appellant submitted that
PW2 while being examined deposed that PW1 was born in the
year 1987 but, during the re-examination it was brought out
that the Date of Birth of PW1 is 20.5.1988. In this context it is
to be noted that even if it is taken that she was born in the year
1987 at the time of occurrence she was under the age of 16, as
the incident occurred on 5.6.2000. PW9, Dr. Vijayalakshmi
before whom PW1 was brought for confirmation of rape also
assessed the age of PW1 and described PW1 as 'a short
structured girl of about 13 years'. The learned counsel for the
appellant contended that those evidences are not sufficient to
prove the age of PW1 in the absence of non-production of the
Birth Certificate.

9. In the light of the contentions the question to

be decided is whether the mere absence of non-production of a
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birth certificate can be a ground for brushing aside the case of
the prosecution that the prosecutrix was under the age of 16
years at the time of the alleged incident. In this context it is
relevant to refer to the decision of the Hon'ble Apex Court in
Deelip Singh alias Dilip Kumar v. State of Bihar reported in
2005(1) SCC 88. In the said case also the birth register was not
produced and proved. A scanning of the said decision would
reveal that the failure to produce birth certificate by itself
cannot be a reason for holding that the age of the prosecutrix
could not be proved by the prosecution if the school register
evidencing the age of the prosecutrix is available and if it was
proved by person competent to prove the same and if that is
supported by the assessment made by the Doctor who
examined the concerned victim the absence of the non-
production of birth register could not be taken as fatal to the
prosecution and also as a ground for holding that the
prosecution had failed to prove the the age of the prosecutrix.
In this case apart from the evidence from the prosecutrix (PW1)
her mother, PW2 had also deposed that PW1 was studying in the

7" standard and was aged 13 years at the time of occurrence.
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Ext.P4 Admission Register was proved through PW10, the
Headmaster of the school where the prosecutrix was then
studying. He proved the Date of Birth of PW1 and going by the
same the age of the prosecutrix was under 16 years on the
relevant date. Add to it, PW9, Dr.Vijayalakshmi who examined
PW1 when she was brought for confirmation of rape assessed
the age of PW1 and she described PW1 as 'a short structured
girl aged about 13 years'. That is the volume of evidence
adduced by the prosecution to prove the age of the prosecutrix
at the relevant point of time to establish the position that she
was then aged under 16 years I do not find any illegality in the
conclusion arrived at by the learned Sessions Judge that at the
relevant point of time the prosecutrix was aged below 16 years
and that the prosecution has succeeded in proving the said fact
an important aspect. From the evidence on record which was
analised hereinbefore, I have already found that the prosecution
has succeeded in proving that on 5.6.2000. The appellant had
sexual intercourse with PW1, the prosecutrix the evidence of the
prosecutrix, her mother, the evidence of PW10 with Ext.P4

Admission Register and the evidence of PW9 with Ext.P3 Wound
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Certificate was sufficient to establish that the prosecutrix, PW1
was under the age of 16 years on 5.6.2000.

10. When once it is established that the
prosecution has succeeded in establishing that on 5.6.2000 the
prosecutrix was under the age of 16 years and that day the
appellant had sexual intercourse with PW1, the prosecutrix the
question whether it was done with the consent of the
prosecutrix would pale into insignificance in the light of the
provision sixthly to section 375, IPC. Going by the said section a
sexual intercourse with or without the consent of a woman
under 16 years would attract the offence of section 375, IPC
punishable under section 376, IPC. That position of law as on
5.6.2000 was that in a case where sexual intercourse was done
by a person with or without the consent of woman under 16
years in terms of clause sixthly to section 375, IPC it would
tantamount to rape punishable under section 376, IPC. From the
evidence on record, which were discussed as above I have no
hesitation to hold that the learned Sessions Judge was correct in
holding that the appellant had sexual intercourse prosecutrix,

PW1 and that PW1 the prosecutrix was under the age of 16



CRL.A.No. 523 of 2011

26

years and in such circumstances in terms of clause sixthly of
section 375, IPC he has committed offence under section 375,
IPC punishable under section 376, IPC. Though, the learned
counsel for the appellant attended to canvass the position that a
close scrutiny of evidence of PW1, the evidence of PW9 with
Ext.P3 Wound Certificate would reveal that no kind of resistance
was shown by the prosecutrix and in fact, she was a willing
party for the sexual intercourse I have no hesitation to hold that
such aspects are absolutely immaterial in deciding the
culpability of the appellant herein. When the position of law is
that a sexual intercourse with or without the consent of a
woman under 16 years in terms of clause sixthly to section 375,
IPC amount to rape punishable under section 376, IPC, in
volume of argument to establish that the sexual intercourse was
done with the consent of the prosecutrix would not take the
action outside the scope of section 375,IPC punishable under
section 376,IPC. The long and short of the discussion as above
is that the judgment of the learned Sessions Judge finding the
accused guilty under section 375, IPC and convicting him under

section 376, IPC suffers from no legal infirmity or perverseness
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warranting an appellate interference.

11. The learned counsel for the appellant
submitted that taking into account the aforesaid circumstances
the sentence imposed on the appellant is excess and it warrants
interference. The Hon'ble Apex Court in the decision in State of
M P v. Balu reported in 2005(1) SCC 108 considering the
question of awarding sentence true that the theory of
deterrence is also discussed in the decision. The Hon'ble Apex
Court held that the courts are expected to properly operate the
sentence insisted to himself such sentence for proving offence
as may served as a deterrent for commission of like offences by
others. It is further held in the said decision that unless
adequate or special reasons for reducing the sentence lesser
than 7 years could be recorded for a proven offence under
section 375, IPC punishable under section 376, IPC that could
not be lesser than 7 years. In this case as found hereinbefore,
the prosecutrix was only 13 years and she was studying in the
7" standard it was on such a school going student that the
appellant had committed the act of rape. I am of the view that

awarding a sentence below 7 years in this case would be
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ridiculously low and it could not commensurate with a gravity of
offence of rape committed on such a manner. In short, I am of
the view that what is awarded to the appellant is nothing but a
comeuppance. In that view of the matter the sentence imposed
on the petitioner also calls for no interference. In the result, this

appeals fails and it is dismissed.

sd/-
C.T.RAVIKUMAR

JUDGE



