IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:

THE HONOURABLE MR.JUSTICE T.R.RAMACHANDRAN NAIR
&
THE HONOURABLE MR. JUSTICE ALEXANDER THOMAS

FRIDAY, THE 27TH DAY OF FEBRUARY 2015/8TH PHALGUNA, 1936

RP.N0.853 of 2014 IN WA.584/2014
AGAINST THE JUDGMENT IN WA 584/2014 of HIGH COURT OF KERALA
DATED 22-09-2014

REVIEW PETITIONER/RESPONDENT:
THE NEW INDIAN EXPRESS,
EXPRESS HOUSE, KALOOR,
KOCHI - 682 017, REPRESENTED BY
ITS ASSISTANT GENERAL MANAGER,
MR.P.SURESH KUMAR

BY ADVS.SRI.M.GOPIKRISHNAN NAMBIAR
SRI.P.GOPINATH
SRI.P.BENNY THOMAS
SRI.K.JOHN MATHAI

RESPONDENTS/APPELLANTS:
1. STATE OF KERALA,
CHIEF SECRETARY TO GOVERNMENT,
GOVERNMENT SECRETARIAT,
THIRUVANANTHAPURAM - 695 001

2. THE LABOUR COMMISSIONER,
OFFICE OF THE LABOUR COMMISSIONER,
THOZHIL BHAVAN, VIKAS BHAVAN,
THIRUVANANTHAPURAM - 695 033

3. THE GENERAL SECRETARY,
NEW INDIAN EXPRESSES EMPLOYEES ASSOCIATION,
KERALA, EXPRESS HOUSE, KOCHI - 682 017

4, DISTRICT COLLECTOR,
ERNAKULAM COLLECTORATE,
CIVIL STATION, KAKKANAD - 682 033

5. THE DEPUTY TAHASILDAR (RR)
TALUK OFFICE, ERNAKULAM - 682 011

R3 BY ADV. SRI.THAMPAN THOMAS
R1, R2, R4 & R5 BY GOVERNMENT PLEADER SRI.NOUSHAD THOTTATHIL

THIS REVIEW PETITION HAVING BEEN FINALLY HEARD ON 27-02-
2015, THE COURT ON THE SAME DAY PASSED THE FOLLOWING:
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APPENDIX
PETITIONER'S EXHIBITS:
ANNEXURE-A: LIST OF 8 EMPLOYEES WHO ARE NOT ELIGIBLE FOR THE
BENEFIT UNDER MANISANA WAGE BOARD.
ANNEXURE-B: LIST OF EMPLOYEES WHO ARE ELIGIBLE FOR THE INTERIM
RELIEF.
ANNEXURE-C: LIST CONTAINING THE NAMES OF EMPLOYEES WITH THE
ACTUAL AMOUNT PAYABLE.
ANNESURE-D: ANNUAL INCREMENT LETTER DATED 1.4.2007 ISSUED TO
MR.JANAKIRAMAN T.S AS SENIOR ASSISTANT.
ANNEXURE-E: PROMOTION LETTER DTD. 1.4.2007 ISSUED TO MRS.SOBHA
R.PRABHU AS ASSISTANT EXECUTIVE (ACCOUNTS).
ANNEXURE-F: LETTER DTD.1.4.2007 ISSUED TO SRI.M.P.VENUGOPAL
CONFIRMING HIS PROMOTION AS ASSISTANT EXECUTIVE (ACCOUNTS).
ANNEXURE-G: ANNUAL INCREMENT LETTER DTD. 1.4.2008 ISSUED TO
MR.JIMMY JOSEPH AS SENIOR ASSISTANT.
ANNEXURE-H: LETTER DTD. 5.7.2008 ISSUED TO MR.JAYAKUMAR P.R. AS
SENIOR ASSISTANT.
ANNEXURE-I: ANNUAL INCREMENT LETTER DTD. 2.6.2010 ISSUED TO
MRS.JAYALAKSHMI 1.
ANNEXURE-J: ANNUAL INCREMENT LETTER DTD. 9.6.2010 ISSUED TO
MR..RADHAKRISHNA PILLAI AS ASSISTANT EXECUTIVE ACCOUNTS.
ANNEXURE-K: PROMOTION LETTER DTD. 9.6.2010 ISSUED TO
MR.C.KRISHNASWAMY AS SENIOR ASSISTANT.
ANNEXURE-L: SPECIAL INCREMENT LETTER DTD. 20.3.2007 ISSUED TO
MR.C.K.SASIKUMAR, ACCOUNTS OFFICER (CIR).
ANNEXURE-M: ANNUAL INCREMENT LETTER DTD. 28.6.2010 ISSUED TO
MR.K.S.RADHAKRISHNAN.
ANNEXURE-N: LETTER DTD. 20.3.2007 ISSUED TO RAJENDRAN.N, SENIOR
ATTENDER.
ANNEXURE-O: LETTER DTD. 1.4.2007 ISSUED TO REKHA SUDHEER,
SENIOR CLERK.
ANNEXURE-P: LETTER DTD. 1.4.2008 ISSUED TO SANTHA PAUL,
ASSISTANT.

(CNTD......... 2)
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ANNEXURE-Q: SCALE OF PAY OF THE EMPLOYEES IN THE EXECUTIVE
CADRE.
RESPONDENTS' EXHIBITS:

ANNEXURE R3-A: PROMOTION ORDER OF C.K.SASIKUMAR ON 1.4.2005 AS
SENIOR ASSISTANT.

ANNEXURE R3-B: SALARY SHEET OF C.K.SASIKUMAR WHICH SHOWS INTERIM
RELIEF AND OTHER BENEFITS UNDER THE MANISANA.

ANNEXURE R3-C: SALARY SHEET OF GLORIA PAUL WHICH SHOWS INTERIM
RELIEF AND OTHER BENEFITS UNDER THE MANISANA.

ANNEXURE R3-D:  SALARY STATEMENT OF M.P.VENUGOPAL.
ANNEXURE R3-E: RE-DESIGNATION LETTER OF GLORIA PAUL DTD. 7.7.2014.

ANNEXURE R3-F: COPY OF PAGES 88 TO 99 OF THE MANISANA WAGE BOARD
SHOWING THE CLASSIFICATION OF NEWSPAPER.

// TRUE COPY //

P.A TO JUDGE.



T.R.RAMACHANDRAN NAIR & ALEXANDER THOMAS, J].

R.P.Na853 0f 2014
(Arising out of judgment in W.A.No0.584 of 2014)

Dated this the 27" day of February, 2015.

ORDER

Alexander Thomas, J.

This review petition has been filed by the 1* respondent in
W.A.No0.584/2014 seeking to review the judgment of the Division
Bench rendered on 22.9.2014 in that writ appeal. The writ appeal
was filed by the 3™ respondent (Employees' Association) in W.P.
(C).No0.31500/2013 to impugn the judgment dated 3.3.2014 of the
learned Single Judge in that writ petition. The said writ petition
was filed by the review petitioner herein. The review petitioner
herein had instituted the above said writ petition to impugn
Exts.P10 & P11 orders for the recovery of the amount notified as
per Ext.P1 notification dated 24.10.2008 issued under Sec. 13A of
the Working Journalists and Other Newspaper Employees
(Conditions of Service) and Miscellaneous Provisions Act, 1955
(hereinafter referred to as 'the Act'). The prayers in the writ

petition were as follows:
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‘i) To issue a writ of certiorari calling for the records
leading to Exts.P3, P10 & P11 notices and quash the same,

ii) To declare that the claim raised by the 3™
respondent and the workers concerned for interim relief at the
rate of 30% is not sustainable under law,

iii) To pass an interim order staying all further
proceedings pursuant to Exts.P3, P10 and P11 notices,

AND

iv)  To grant such other relief as this Hon'ble Court may

deem fit and proper in the circumstances of the case.”

2. The main finding rendered by the learned Single Judge
in the writ petition was to the effect that the subsequent events
that led to the issuance of Ext.P9 final wages award on 11.11.2011
and the directions issued by the Apex Court in paragraph 73 of

the judgment reported in ABP Pvt. Ltd and another v. Union of India

and others [AIR 2014 SC 1228], make Ext.P1 interim wage
inoperative. Accordingly, it was directed in the writ petition that
the writ petitioner need to satisfy only the arrears due w.e.f.
11.11.2011 as per Justice Manjithia Wage Board Award by March,
2015 and that the enhanced wages are to be paid from April, 2014
and that the remittance of the arrears to the Wage Board Award
would necessarily have to concede to the above said orders of the

Apex Court and directed the Revenue Recovery officers concerned



R.P.N0.853 0f 2014

to accept the amounts now paid by the writ petitioner and further
recovery be made only in accordance with the aforementioned
judgment of the Supreme Court, etc. Aggrieved by these
directions, the 3™ respondent in the writ petition had filed the
above said writ appeal.

3.  The Division Bench as per the impugned judgment
rendered on 22.9.2014 in W.A.N0.584 /2014 held in paragraph 15
thereof that the primary ground urged by the writ petitioner that
the interim relief under Sec. 13A will get merged with the final
award under Sec. 12 and that the interim award is not enforceable
after the notification of the final award, is untenable and
unsustainable. It was held therein that the interim rates of
wages notified under Sec. 13A(1) shall remain in force for the
period mandated in Sec. 13A(3), which is until the order under
Sec. 12 comes into operation and that as per Sec. 13A(2) any
interim rates of wages so fixed shall be binding on all employees
in relation to newspaper establishment and the employees

concerned shall be entitled to be paid wages at the rates which
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shall, in no case be less than the interim rates of wages fixed
under Sec. 13A(1) and in case such interim rates are not paid by
the employer, then the employee is at liberty to set in motion the
recovery proceedings as per Sec. 17. Accordingly, it was held in
paragraph 16 on page 25 of the judgment in the writ appeal that
the writ petitioner-employer is legally bound to pay interim
wages notified as per Ext.P1 in terms of Sec. 13A(1) to the
members of the writ appellant-Association @ 30% of the basic
wages for the period from 8.1.2008 up to 10.11.2011.

4.  With the above said findings allowing the writ appeal,
the appellant-Association would have been fully satisfied by the
dismissal of the writ petition filed by the employer, so as to
effectuate the impugned recovery proceedings. However, the
learned counsel appearing for the writ petitioner-employer
submitted before the Division Bench that in view of the financial
difficulties faced by the newspaper establishment, the employer
may be given some leeway in the matter of the time for payment

of the interim rates of wages under Sec. 13A to the writ appellant-
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Association. It was only in view of this specific request made by
the learned counsel appearing for the writ petitioner-employer
(review petitioner herein) that the Division Bench in paragraph
17 on pages 28 & 29 of the impugned judgment ordered that the
writ petitioner-employer will pay the admitted interim wages for
the aforementioned period in question @ 25% to the members of
the writ appellant-Association after deducting any amount, if
already paid, within one month and that the balance 5%, so as to
constitute the entire 30% interim wages envisaged under Ext.P1,
shall be paid to the members of the writ appellant-Association
within a further period of three months therefrom and that in
case the aforementioned amounts are not paid within the above
said time limit, then the competent recovery authority among the
official respondents shall proceed with the recovery proceedings
of the interim wages notified in Ext.P1 etc. Now the writ
petitioner-employer has filed this review petition contending that
14 out of 68 members of the writ appellant-Association are not

eligible employees as per the provisions of the above said Act in
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question. In that regard they have produced Annexure-A to show
the list of 14 employees who are allegedly not eligible for the
benefit of the interim wages. Annexure-B has been produced to
show the list of 54 employees who are stated to be eligible and
Annexure-C has been produced in the review petition to show
that the actual amounts payable to each of the above said 46
employees out of 54 employees etc. It is therefore contended that
the 14 employees covered by Annexure-A are not eligible for
Wage Board Recommendations as they do not come under the
definition of eligible employees as per the provisions of the Act
and that the judgment in writ appeal to the extent upholds the
liability of such 14 employees is liable to be reviewed. Further it
is urged that even considering 30% as the interim relief, there is
variation in the calculation arrived at by the 2™ respondent and
that the correct figures of amount due are those shown in
Annexure-C etc.

5. The 3™ respondent in the review petition (writ

appellant) has filed a counter affidavit dated 24.1.2015 in the
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review petition. Itis contended by them in their counter affidavit
that the above said averments based on Annexures A to C
produced along with the review petition are factually wrong and
that the contention of the review petitioner that the 14 employees
covered by Annexure-A are not eligible for the benefits of the
Manisana Wage Board is absolutely false and incorrect and that
the said 14 employees are not persons in the management
category as alleged by the review petitioner and that those
employees do not have any disciplinary powers and they are only
employees of the review petitioner-Company and having no
managerial or disciplinary powers and that they are fully eligible
for the benefit of the interim wages in question. The review
petitioner has filed a reply affidavit dated 9.2.2015 in the review
petition. It is admitted in paragraph 4 of the reply affidavit that
three person out of the aforementioned 14 employees, namely,
Gloria Paul, C.G.Pradeep Kumar and Vinod Kumar T.M, are actually
eligible for the benefit of interim relief and thus the disputes

sought to be projected by the review petitioner are now confined
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only to 11 employees and not 14 as originally projected in the
review petition. It is further clearly admitted in paragraph 7 of
the said reply affidavit by the review petitioner that this Court
had directed to pay interim wages @ 30% to the members of the
3" respondent-Association and that the rate at which the interim
relief has been ordered is not the subject matter in this review
petition. Certain other averments are made in the reply affidavit
regarding the aspects relating to the eligibility of the above said
11 employees in question.

6. Heard Sri.Benny Thomas, learned counsel appearing
for the review petitioner and Sri.Thampan Thomas, learned
counsel appearing for the 3™ respondent-employees’ Association
(writ appellant) and learned Government Pleader appearing for
all the official respondents.

7. The dispute projected in the review petition is only on
a narrow compass regarding the eligibility of 11 employees out of
68 members of the writ appellant-Association and also relating to

the exact computation of the amount as sought to be projected in
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Annexures A to C. From a reading of the writ petition filed by the
review petitioner, it can be seen that to Ext.P3 notice dated
11.2.2013 issued by the respondent-Labour Commissioner to the
review petitioner regarding payment of notified interim wages @
30%, the review petitioner is stated to have given reply thereto on
28.2.2013. Thereafter, the respondent-Labour Commissioner is
said to have issued notices dated 30.9.2013 and 13.11.2013 and
the review petitioner is stated to have submitted explanations
thereto as per Ext.P4 dated 21.10.2013, Ext.P5 dated 20.11.2013
and Ext.P6 dated 6.12.2013. Finally, the respondent-Labour
Commissioner is stated to have issued Ext.P7 notice dated
30.9.2013. In Ext.P3 issued by the respondent-Labour
Commissioner, the list of 68 employees covered by that notice has
been given by the Labour Commissioner. The petitioner has not
stated either in any of their replies or in the writ petition that any
of the said 68 employees are ineligible for the benefit of the above
said Wage Board constituted under the provisions of the Central

Act. The exact amount due to each employee has also been shown
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cogently and clearly by the Labour Commissioner in Ext.P3.
Nowhere in the writ petition or in any of the exhibited
documents, the review petitioner has a case that the amounts
computed for any of the employees are incorrect or wrong. The
present objections raised in the review petition have not been
raised by the review petitioner at any point of time either in their
replies to the official respondents or by way of pleadings in the
writ petition or in the writ appeal. There are no averments or
materials in the writ petition or in the pleadings submitted by the
review petitioner in the writ appeal, regarding the factual aspects
sought to be projected in Annexures A to C produced in the review
petition. Thus, objections have been raised for the first time only
in the review petition. Therefore, we are of the considered
opinion that the review petitioner cannot be permitted to raise
any such contention at this belated stage, that too at the stage of
review petition. It is clearly submitted by the learned counsel for
the review petitioner that they do not have any dispute regarding

the rate of interim wages @ 30%. The only dispute is on the basis
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of those projected in Annexures A to C produced in the review
petition. Based on the pleadings and materials brought on record
in the writ appeal, we are of the considered opinion that there has
not been any error apparent on the face of record in the
impugned judgment in writ appeal. We see no grounds to review
the judgment and accordingly the review petition is dismissed.
Needless to say, it has already been directed in the impugned
judgment that in case the amounts are not paid by the employer
within the time limit as directed in the judgment in writ appeal, it
is open to the competent authority among the official respondents

to proceed with the recovery proceedings, etc.

T.R.RAMACHANDRAN NAIR,
Judge.

ALEXANDER THOMAS,
Judge.

bkn/-



