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ANTONY  DOMINIC & ALEXANDER THOMAS, JJ.
-----------------------------------

W.A.No.655 of 2010 
----------------------------------- 

Dated this the 21st day of January, 2015

JUDGMENT

Antony Dominic, J.

1.This  writ  appeal  is  filed  by  the  unsuccessful

petitioner  in  W.P(C).4237/08,  challenging  the

judgment dated 1.3.2010 dismissing the writ petition

as not maintainable.

2.We heard learned counsel for the appellant, learned

counsel  appearing  for  respondents  1,  6,  7  and  8,

learned  Assistant  Solicitor  General  for  the  9th

respondent  and  the  learned  Government  Pleader

appearing for the 10th respondent.

3.The writ petition was filed with a prayer to quash

Ext.P4 order passed by the Delimitation Commission

and  to  declare  Ext.P4  as  null  and  void.

Subsequently,  the  writ  petition  was  amended

incorporating  a  prayer  for  declaring  Ext.P5  order

issued  by  the  Commission  as  unconstitutional  and

illegal.   Learned  single  Judge,  by  judgment  dated

1.3.2010, held that in view of Ext.P5, Ext.P4 does

not  survive  and  that  Ext.P5  was  one  issued  under
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section 8(1)(a) of the Representation of the People

Act, 1950 and therefore, in view of the bar under

Article 329 (a) of the Constitution of India, it is

immune  from  challenge  and  therefore,  the  writ

petition  was  held  not  maintainable.   It  is  this

judgment which is under challenge before us.

4.Briefly stated, the case is that Ext.P2 is a proposal

issued under section 9(2)(a) of the Delimitation Act,

2002.  In so far as this appeal is concerned, the

challenge raised was in the context of Sl.Nos.128 and

129, Attingal (SC) and Chirayinkeezhu (SC) and the

objection of the petitioner to the proposal was that

these constituencies are lying adjacent to each other

and  therefore,  both  cannot  be  clustered  as  SC

constituencies.  Subsequently, the Commission issued

Ext.P3,  a  notification,  in  which  Attingal  was

retained as an SC constituency as proposed, whereas

Chirayinkeezhu  was  converted  as  a  general

constituency and Vattiyoorkavu was reserved as an SC

constituency.  Later, Delimitation Commission issued

Ext.P4  as  a  corrigendum  to  Ext.P3,  where

Vattiyoorkavu was restored as a general constituency

whereas  Chirayinkeezhu  was  shown  as  reserved  for
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Scheduled  Castes.   It  was  in  this  context  that

challenging  Ext.P4,  the  appellant  filed  the  writ

petition on 4.2.2008.  During the pendency of the

writ  petition,  on  26.11.2008,  Election  Commission

issued Ext.P5 consolidated order under section 8(1)

(a) of the Representation of the People Act, 1950.

Thereupon,  producing  the  notification  dated

26.11.2008 as Ext.P5, a prayer for quashing Ext.P5

was also incorporated.

5.The only question that arises for consideration is

whether Ext.P5 is an order issued under Section 8(1)

(a) of the Representation of the People Act, 1950.

6.Section 8(1)(a) of the RP Act reads thus:

“8.  Consolidation  of  delimitation  orders -  (1)

Having regard to all the orders referred to in sub-

section  (5)  of  section  4  and  sub-section  (3)  of

section  7  relating  to  the  delimitation  of

parliamentary  and  assembly  constituencies  in  all

States and Union Territories, except the States

of Arunachal Pradesh, Assam, Jharkhand, Manipur

and  Nagaland,  made  by  the  Delimitation

Commission and published in the Official Gazette,

the Election Commission shall-
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(a) after making such amendments as appear to it

to  be  necessary  for  bringing  up-to-date  the

description of the extent of the parliamentary and

assembly  constituencies  as  given  in  such  orders,

without, however, altering the extent of any such

constituency;

(b)           xxx              xxx             xxx

consolidate all such orders into one single order to

be known as the Delimitation of Parliamentary and

Assembly  Constituencies  Order,  2008  and  shall

send authentic copies of that Order to the Central

Government and to the Government of each State

having a Legislative Assembly; and thereupon that

Order shall supersede all the orders referred to in

sub-section (5) of section 4 and sub-section (3) of

section 7 and shall have the force of law and shall

not be called in question in any court.”

7.Reading  of  the  above  provision  shows  that  having

regard to all orders referred to in section 4(5) and

section 7(3), after making such amendments as appear

to the Delimitation Commission to be necessary for

bringing up-to-date the description of the extent of

the  parliamentary  and  assembly  constituencies  as

given  in  such  orders,  the  Commission  is  to

consolidate all such orders into one single order to

be  known  as  the  Delimitation  of  Parliamentary  and
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Assembly Constituencies Order, 2008.  Thereupon, it

shall  send  authentic  copies  of  the  order  to  the

Central  Government  and  to  the  Government  of  each

State and the said order shall supersede all orders

referred  to  in  section  4(5)  and  section  7(3)  and

shall have the force of law and shall not be called

in question in any court.  

8.This, therefore, makes it abundantly clear that on

the issuance of Ext.P5, Ext.P4 has ceased to be of

any relevance and Ext.P5 has the force of law and is

immune from any challenge in any court, in view of

the provisions contained in Article 329 (a) of the

Constitution  of  India.   This  precisely  is  the

conclusion arrived at by the learned single Judge and

in our view, this conclusion does not suffer from any

illegality justifying a different view in the matter.

We, therefore, do not find any merit in this appeal.

 Appeal fails.  It is accordingly dismissed. 

Sd/- 
 ANTONY DOMINIC, Judge.

                                      Sd/-
 ALEXANDER THOMAS, Judge.

kkb. 


