
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR. JUSTICE P.B.SURESH KUMAR 

MONDAY, THE 23RD DAY OF NOVEMBER 2015/2ND AGRAHAYANA, 1937

RSA.No. 1172 of 2013 
---------------------------------

JUDGMENT DATED 20-06-2013 IN AS 97/2010 OF II ADDITIONAL DISTRICT COURT,
PALAKKAD

JUDGMENT DATED 12.1.2010 IN OS 261/2008 OF MUNSIFF COURT, CHITTUR 
.........

 
APPELLANT/APPELLANT/PLAINTIFF:
--------------------------------------------------------- 

  SANTHAKUMARAN, AGED 61 YEARS,
  S/O.DHARMANDI, R.R.RICE MILL, OOTARA
  VADAVANNUR, CHITTUR TALUK, PALAKKAD DISTRICT.

  BY ADVS.SRI.T.SETHUMADHAVAN (SENIOR ADVOCATE)
                   SRI.RAJESH SIVARAMANKUTTY

RESPONDENT/RESPONDENT/DEFENDANT:
----------------------------------------------------------------- 

  VIVEKANANDAN, AGED 61 YERS,
  S/O.DHARMANDI, KARADATHODI VEEDU, OOTARA
  VADAVANNUR, CHITTUR TALUK, PALAKKAD DISTRICT.

 BY ADVS.  SRI.T.KRISHNANUNNI (SENIOR ADVOCATE)
        SRI.JACOB SEBASTIAN

  THIS REGULAR SECOND APPEAL HAVING BEEN FINALLY HEARD ON
  23-11-2015, ALONG WITH  RSA. 1173/2013, THE COURT ON THE
  SAME DAY DELIVERED THE FOLLOWING:

msv/



 C.R.

 P.B.SURESH KUMAR, J.

-----------------------------------------------

R.S.A. Nos.1172 & 1173 of 2013

-----------------------------------------------

Dated  23rd  November, 2015.

   J U D G M E N T  

These second appeals arise from A.S.Nos.97 and 98

of 2010 on the file of the District Court, Palakkad.  A.S.No.97 of

2010  was  an  appeal  preferred  against  the  decision  in

O.S.No.261  of  2008  and  A.S.No.98  of  2010  was  an  appeal

preferred against  the decision in  O.S.No.410 of  2008.    The

aforesaid suits on the file of the Munsiff court, Chittur were tried

together, treating O.S.No.410 of 2008 as the lead case. As such,

I am referring to the parties in this judgment as they appear in

O.S.No.410 of 2008. 

2.   O.S.No.410  of  2008  was  a  suit  for  mandatory

injunction.  The plaintiff is the brother of the defendant.  The

plaint schedule property  is part of a larger extent of property

held  by  the  parents  of  the  parties,   viz.,  Dharmandi  and
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Dakshayani.  As per Ext.A4, they assigned the property situated

on the north of the plaint schedule property  and the rice mill

therein to the defendant.  While transferring the said property,

the plaint schedule property was retained for access to the said

property  as  also  to  the  remaining  property  of  the  vendors

situated on the east of the plaint schedule property from the

southern public road.  Since the plaint schedule property was

intended for access to the property given to the defendant, he

was given one half  undivided  right  over the same also as per

Ext.A4 sale deed. The remaining property of the vendors of the

defendant situated on the east of the plaint schedule property

as referred to above was their residential property. As such, in

view of the existence of the rice mill in the property given to

the  defendant,  a   few  covenants  were  imposed  on  the

defendant as per Ext.A4 sale deed itself to prevent the possible

nuisance  on account of the functioning of the rice mill. The said

covenants obligate the defendant, among others, to construct a

compound wall  at a height of 8 feet separating the properties

given to the defendant and retained by the vendors; to keep a
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gate opening to the plaint schedule property for entry to the

rice  mill  on  the  western  extremity  of  the  compound  wall

directed to be constructed;  to construct a compound wall on

the western boundary of the plaint schedule property and to

maintain  the  gate  at  the  southern  boundary  of  the  plaint

schedule  property  for  the  use  of  the  defendant  as  also  the

vendors by keeping one of its key with him and giving one key

to the vendors.  It  is  beyond dispute that the defendant was

enjoying  the  property  pursuant  to  Ext.A4  sale  deed  after

complying with  the covenants imposed on him.   Later, the

plaintiff  purchased  the residential  property  retained  by the

vendors of the defendant as per Ext.B1 document.  After the

death of the vendors of the parties, the remaining one half right

in the plaint schedule property devolved on both the plaintiff

and defendant.  The case of the plaintiff is that the defendant

has demolished the compound wall on the  western boundary

and the gate installed on the southern  boundary of the plaint

shedule property on 29.3.2008.  He, therefore, sought a decree

of mandatory injunction directing the defendant to restore the



RSA Nos.1172 & 1173 of 2013 4

compound wall on the western boundary of the plaint schedule

property  as also to erect and maintain the gate on its southern

boundary.  In  the  meanwhile,  the  defendant  has  filed

O.S.NO.261 of 2008 seeking a decree of permanent prohibitory

injunction restraining the plaintiff from causing obstructions to

the  user  of  the  plaint  schedule  property   as  access  to  the

property  covered by Ext.A4 sale deed.  As noticed above, the

suits were tried together.  By a common judgment, the trial

court  decreed O.S.No.410 of 2008 and dismissed O.S.No.261 of

2008.    The defendant challenged the decision of the trial court

in  appeal.   The  appellate  court,  on  a  re-appraisal  of  the

evidence on record, confirmed the decision of the trial court.

Hence these second appeals by the defendant. 

3.  Heard the learned Senior Counsel on either side.

4.  The  learned  Senior  Counsel  for  the  appellant

contended that the covenants imposed on the defendant as per

Ext.A4 sale deed can be enforced only by the covenantee and

the  suit  by  the  plaintiff,  who  is  the  transferee  of  the

covenantee, is not maintainable.  The learned Senior Counsel
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also pointed out that  O.S.No.261 of 2008 was dismissed by the

trial court holding that the defendant has not made out a cause

of action to institute such a suit against the plaintiff.  According

to the learned counsel, in so far as the defendant has one half

undivided right in the plaint schedule property, the trial court

was  not  justified  in   dismissing  O.S.No.261  of  2008  on  the

aforesaid ground when the plaintiff has denied the right of the

defendant  to  use  the  plaint  schedule  property  for  purposes

other than vehicular access. 

5.   The relevant portion of Ext.A4 sale deed dealing

with the restrictions imposed on the defendant  reads thus :

“fLRu  kŸ]Wp]¤  1&LU  jÒrLp]  S\¡¾  vzWtORa

RfLŸORf¨V vwoLp] `°¥ fLoy]¨OÐ v}aOU vtÕOU ò]

f]R\áOÐf]jL¤ SoÕa] v}Ÿ]Ss¨V o]sæ]¤ j]ÐOU Dç IsæL

ws|vOU  Ku]vL¨OvLjLp]  fLRu  kŸ]Wp]¤  S\¡¾   1&LU

jÒ¡  vzWtORa  Rf¨OnLY¾Lp]  CSÕL¥  j]s×Oç  Rf¨V

nLYU  SYLcT¦  RWŸ]a¾]R£   RfR¨   \Ooq]¤  j]ÐOU

fOa¡\ÿpLp]  ka]´LRr  of]¤  vRqpOU  W]uR¨  Af]¡¾]

vRqpOU  W]u V̈   ka]´LrV   j}t¾]¤  IŸa]  (8  Aa])  p]¤

WPaOf¤  Dpq¾]¤  KqO  of]¤  j]°¥  RWSŸºfLeV.

ANkWLqU  j]°¥  RWŸOÐ  of]s]R£  ka]´LRr  Aã¾V
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fLRu kŸ]Wp]¤  2&LU jÒrLp] S\¡¾ vzWtORa vaS¨

Af]¡¾]p]¤  o]sæ]Ss¨V  KqO  RYp]ãV  j]°¥

RvR¨ºfLReÐOU Af]jO kOrRo  1&LU jÒrLp] S\¡¾

vzWtORa ka]´LRr  of]s]¤ oO¢Õr´ RYp]ã]jV  yo}

koLSpL  o]sæ]R£ NkiLj RWŸ]a¾]jO SjqLSpL KqO R\r]p

RYp]ãV  WPa]  j]°¥  RvS¨ºfLeV.  fLRu  kŸ]Wp]¤

S\¡¾  1&LU  jÒ¡ vzWt]Ss¨OU `°tORa v}Ÿ]Ss¨OU

2&LU jÒ¡ vzWt]¤ WPa] vLzjYfLYf¾]jV `°¥¨OU

j]°¥¨OU  k]¢fOa¡\ÿ¨L¡¨OU  AvWLwoOºLp]q]

¨OÐfLeV. Bpf]Rj ASj|Lj|U  faôRÕaO¾OvL¢ kLa]

sæL¾fOU BWOÐO.   CT AvWLw yUqƒe¾]jLp]   2&LU

jÒrLp] S\¡¾  vzWtORa RfR¨ Aã¾Oç RYp]ã]Rj

qºOfLS¨LsORWLºV  fOr¨OÐ  KqO  kPŸV   CŸO  kPŸ]  KqO

fLS¨L¤  j]°tOSapOU  KqO  fLS¨L¤  `°tORapOU

RRWvwU v\ÿV DkSpLY]\ÿV vSqºfLeV. IÐL¤ RRryV o]

sæ]Rs RfLu]sLt]W¥¨V  YfLYfU R\áOÐf]jV  ka]´LRr

of]s]¤  j]°¥  Rv¨OÐ  RYp]ãV  DkSpLY]S¨ºfLeV.

`°¥ fLoy]¨OÐ v}a]SjLaV S\¡ÐO W]a¨OÐfLeV  2&LU

jÒ¡ vzW¥  IÐf]jLsLeV jÚ¥ ASj|Lj|U yÚf]\ÿV

RYp]ãOWRt  yUmÌ]\ÿOU   vu]Rp  yUmÌ]\ÿOU  Dç  j]

mÌjW¥  CT BiLq¾]¥ D¥R¨Lç]\ÿ]ŸOçfV. 

             x x x x x x x - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

So¤ WLe]\ÿ Nkv¡¾]W¥ IsæLU            j]°¥  fRÐ

CÐOoOf¥  qºOoLy¾]jWU  R\pÅV  f}¡S¨ºfLeV.

ANkWLqU R\áLRf    v}uV\ vqO¾]pL¤  B vW NkvQ¾]

W¥  `°¥ R\áOvLjOU Af]jL¤ `°¥¨V vqLvOÐ \]
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svOW¥¨OU  jì°¥¨OU  j]°tOU  y~¾O¨tOU  `°StLaV

D¾qvLh]pOU BWOÐO.”

It  is  evident  from  the  above  extract  that  covenants  were

imposed  as per Ext.A4 sale deed for the beneficial enjoyment

of  the  remaining  property  of  the  vendors,  which  was

subsequently acquired by the plaintiff.  As such, in the light of

the submissions made by the learned Senior Counsel for the

appellant, the following questions are formulated for decision;

(i) Whether a transferee of the  covenantee  is entitled

to  enforce the  covenants  imposed  for the  beneficial

enjoyment of the property acquired by him ?

(ii)  Were  the  courts  below  justified  in  dismissing

O.S.No.261 of 2008 on the ground that the defendant

has not made out a cause of action when the right of

the  defendant  to  use  the  plaint  schedule  property

otherwise than for vehicular access was  denied by the

plaintiff ?

6.  Section 11 of the Transfer of property Act deals
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with the enforceability of restrictive covenants imposed while

effecting transfer of property.  Section 11  reads thus:

“11. Restriction repugnant to interest created-  Where, on

a  transfer  of  property,  an  interest  therein  is  created

absolutely in favour of any person, but the terms of the

transfer  direct  that  such  interest  shall  be  applied  or

enjoyed by him in a particular manner, he shall be entitled

to receive and dispose of such interest as if there were no

such direction.

Where any such direction has been made in respect

of  one  piece  of  immovable  property  for  the  purpose  of

securing the beneficial enjoyment of another piece of such

property, nothing in this section shall be deemed to affect

any right which the transferor may have to enforce such

direction or any remedy which he may have in respect of a

breach thereof.”

While  the first  part  of  Section  11  provides   that  restrictions

made in the  matter of enjoying the property on transfer which

are  repugnant  to  the  interest  created  on  the  property  are

unenforceable,   the  second  part  of  section  11  saves  the

restrictions  made  for  the  purpose  of  securing  the  beneficial

enjoyment  of  the  remaining  property  of  the  transferor. In
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Rogers v. Hosegood  [(1900) 2 Ch.D.388],  it  was held that

when the benefit has been once clearly annexed to one piece of

land, it passes by assignment of that land and said to run with

it. When a covenant goes with the land, as being annexed to

estate,  and  which  cannot  be  separated  from  the  land,  and

transferred without it,  it  is  only  reasonable to infer that any

person who claims under the original covenantee has the right

to enforce the covenant (See Restrictive Covenants Affecting

Land (II Edition) by W.A.Jolly).    It was also held in Rogers v.

Hosegood (supra)  that  the  benefit  annexed  to  the  land  is

available even to an assignee who is not aware of the benefit at

the time of assignment. As far as the instant case is concerned,

it is also seen from the extracted portion of the document that

the  covenants were imposed not only for the benefit of the

vendors but also for the benefit of their successors.  Question

No.1 formulated for decision, in the circumstances, is answered

in favour of the plaintiff.  

7.  It is seen that the plaintiff has taken the stand in

his pleadings that the defendant can use the plaint schedule
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property only for vehicular access. It is beyond dispute that the

defendant  owns one  half  undivided  right  over  the  plaint

schedule property.  As such, according to me, the trial  court

was  not  justified  in  dismissing  O.S.No.261  of  2008  on  the

ground that the defendant has not made out a cause of action

to institute the suit against the plaintiff.  Question No.2, in the

circumstances, is answered against the plaintiff.  

In the result, R.S.A.No.1173 of 2013 is dismissed and

R.S.A.No.1172 of  2013 is  allowed and O.S.No.261 of 2008 is

decreed as prayed for.  

Sd/-

P.B.SURESH KUMAR, JUDGE.

tgs

(true copy)


