
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR. JUSTICE P.B.SURESH KUMAR 

TUESDAY, THE 22ND DAY OF DECEMBER 2015/1ST POUSHA, 1937

RSA.No. 1330 of 2012 (G) 
------------------------

    (AGAINST THE JUDGMENT AND DECREE IN AS.NO. 50/2009 OF ADDL.SUB COURT, 
IRINJALAKUDA DATED  04-06-2012)

   (AGAINST THE JUDGMENT IN OS.NO. 322/2004 OF MUNSIFF COURT, 
KODUNGALLUR DATED 24-03-2009)

----------

APPELLANTS/APPELLANTS/PLAINTIFFS:
---------------------------------------------------------------

          1.  SIVASANKARAN,
  S/O. MULLASSERY MADHAVAN,
  LOKAMALESWARAM VILLAGE & DESOM,

               KODUNGALLUR TALUK.

          2.  SATHYAVATHY,
  W/O. MULLASSERY SIVASANKARAN,
  LOKAMALESWARAM VILLAGE & DESOM, 

               KODUNGALLUR TALUK.

          3.  DILEEP,
  S/O. MULLASSERY SIVASANKARAN,
  LOKAMALESWARAM VILLAGE & DESOM,

               KODUNGALLUR TALUK.

    BY SRI.T.KRISHNAN UNNI,(SENIOR ADVOCATE)
             ADVS. SRI.M.SHAJU PURUSHOTHAMAN
                         SRI.K.S.RAJESH

RESPONDENTS/RESPONDENTS/DEFENDANTS:
------------------------------------------------------------------------

          1.  ASOKAN, S/O. IRATT VELUKUTTY,
  EDAVILANGU VILLAGE & DESOM,
  KODUNGALLUR TALUK-680 664.

          2.  SASEEDHARAN, S/O. IRATT VELUKUTTY,
  EDAVILANGU VILLAGE & DESOM,
  KODUNGALLUR TALUK-680 664.

          3.  RADHAKRISHNAN, S/O. IRATT VELUKUTTY,
  EDAVILANGU VILLAGE & DESOM,
  KODUNGALLUR TALUK-680 664.
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          4.  BABURAJ, S/O. IRATT VELUKUTTY, 
  EDAVILANGU VILLAGE & DESOM,
  KODUNGALLUR TALUK-680 664.

          5.  SUNDARAN, S/O. IRATT VELUKUTTY, 
  EDAVILANGU VILLAGE & DESOM,
  KODUNGALLUR TALUK-680 664.

          6.  V.RAJAN,
  S/O. VADAKKEDATHUVEETTIL A.R.MANNADIAR,
  LOKAMALESWARAM VILLAGE & DESOM,
  KODUNGALLUR TALUK-680 664.

                  R3 & R4  BY  SRI.P.JACOB VARGHESE,(SENIOR ADVOCATE)
                   ADV. SRI.T.R.ASWAS

  THIS REGULAR SECOND APPEAL  HAVING COME UP FOR ADMISSION 
               ON  22-12-2015, ALONG WITH  RSA. NO. 1331 OF 2012,  THE COURT 

  ON THE SAME DAY DELIVERED THE FOLLOWING:

sts



 P.B.SURESH KUMAR, J.

-----------------------------------------------

R.S.A. Nos.1330 & 1331 of 2012

-----------------------------------------------

Dated  22nd December, 2015.

J U D G M E N T

These  appeals  are  preferred  challenging  the  common

judgment in A.S.Nos.50 and 52 of 2009 on the file of the Sub

Court,  Irinjalakkuda.   Among  the  said  appeals,  A.S.No.50  of

2009  was  an  appeal  preferred  against  the  decision  in

O.S.No.322 of 2004 on the file of the Munsiff Court, Kodungallur

and A.S.No.52  of  2009  was  an appeal  preferred  against  the

decision in O.S.No.480 of 2004 on the file of the said court. As

the suits  were tried jointly, treating O.S.No.480 of 2004 as the

lead case, I am referring to the parties in this judgment, as they

appear in O.S.No.480 of 2004.

2.  O.S.No.480 of 2004 is a suit for recovery of possession

based on title.  The subject matter of the suit is a room.  The

land on which the plaint  schedule  room situates  originally

belonged  to  one  Ramakrishnan.   The  properties  held  by
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Ramakrishnan were partitioned among his legal representatives

as  per  Ext.A4  partition  deed.  The  property  described  in

schedule A to Ext.A4 partition deed was allotted to the sons of

Ramakrishnan  and  the  property  described  in  schedule  B  to

Ext.A4 partition deed was allotted to one of the daughters of

Ramakrishnan, namely, Valsala.  The property allotted to the

sons of Ramakrishnan as per Ext.A4 partition deed  was 11.75

cents of land and the building therein, excluding the portion of

the said building which was allotted to the share of Valsala as

per the very same document.  The plaintiffs are the assignees

of  the  sons  of  Ramakrishnan  in  respect  of  the  property

described  in  schedule  A  to  Ext.A4  partition  deed  and  the

defendants  are  the  assignees  of  Valsala  in  respect  of  the

portion  of  the  building  described  in  schedule  B  to  the  said

partition  deed.   Ext.B3  is  the assignment  deed executed by

Valsala in favour of the defendants.  Ext.B3 contains two items

of properties.   It is recited in Ext.B3  that the room described in

schedule B to the document is a  room constructed by Valsala

in  the  open  space  attached  to  the  portion  of  the  building
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allotted to her share as per Ext.A4 partition deed.  Few years

after Ext.B3,   O.S.No.322 of 2004 was filed by the defendants

seeking  a  decree  of  permanent  prohibitory  injunction

restraining the plaintiffs  from trespassing  into  the properties

covered by Ext.B3  assignment deed, alleging that the plaintiffs

are attempting to trespass into the plaint schedule room. The

plaintiffs, thereupon filed O.S.No.480 of 2004 seeking a decree

for recovery of possession of the plaint schedule  room alleging

that  the  same  is  part  of  the  property  allotted  to  their

predecessor  as  per  Ext.A4  partition  deed.  The  defendants

resisted  the  suit  contending,  among  others,  that  their

predecessor Valsala had obtained an extent of 4.366 cents of

property and the portion of the building therein and that the

plaint schedule room is constructed by their predecessor within

the boundaries of the property obtained by her.  The trial court

found  that  Valsala,  the  predecessor  of  the  defendants,  had

obtained  only  the  portion  of  the  building   allotted  to  the

predecessors of the plaintiffs as per Ext.A4 partition deed; that

Valsala had no right in the property beyond the boundaries of
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the  building  portion  and  that  therefore,  the  plaint  schedule

room  can  only  be  part  of  the  property  obtained  by  the

predecessors of the plaintiffs.   In the light of the said findings,

O.S.No.480 of 2004 was decreed and O.S.No.322 of 2004 was

dismissed. The defendants challenged the decision of the trial

court in appeal.  The appellate court, on a reappraisal of the

evidence, confirmed the decision of the trial court, though on

different grounds.  The defendants who are aggrieved by the

concurrent decisions against them have thus come up in these

second appeals.

3.  Heard the learned Senior Counsel for the appellants as

also the learned Senior Counsel for the respondents.

4.  As noted above, the case of the plaintiffs is that the

plaint  schedule   room  is  part  of  the  property  included  in

schedule  A  to  Ext.A4  partition  deed.  The  case  of  the

defendants, on the other hand, is that the plaint schedule  room

is  a   room  constructed  by  their  predecessor  in  the  land

adjoining the building portion included in schedule B to Ext.A4

partition deed. The dispute is as to the ownership of the plaint
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schedule room.  In the  description of the property included in

schedule B to Ext.A4 partition deed, it is recited that the extent

of property given to the allottee is 4 cents and 366 sq. links.

Relying on the said part of the description, the learned Senior

Counsel  for  the  appellants  contended  that  Valsala,  the

predecessor of the defendants, has obtained 4 cents and 366

sq. links of property and that the plaint schedule  room has

been constructed by her within the said 4 cents and 366 sq.

links of property.  According to him, the said 4 cents and 366

sq. links has not been identified in the suit and the decree given

to  the  plaintiffs  without  identifying  correctly  the  property

obtained by the predecessor of the defendants is unsustainable.

5.   In the light of the contention raised by the learned

counsel  for  the  appellant,  the  properties  obtained  by  the

predecessors of the parties as per Ext.A4 partition deed need to

be ascertained.     The description of property in schedule A to

Ext.A4 partition deed reads thus :

"^ÓU  a]  y¡Rvÿ  jNÒV  vzWt]¤  j]ÐOU  f]q]\ÿV

So¤jNÒLiLq°¥ NkWLqU y]È]\ÿ vzWtOU Af]¤ W]u¨OU

Rf¨OU Af]qOWt]¤ Dç of]sOU SwxU nLY°t]¤ CqOj]sp]
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¤  ke]p]\ÿ  SWL¦NW}ãV  RWŸ]a¾]¤  SsLcV^OU  k}a]W  oOr]

WtOoLp] ja¾] vqOÐfOoLp      RWŸ]a¾]Rs m] kŸ]Wp]¤

S\¡¾O v]vqU krpOÐ  oOr]W¥ Ku]RW a] oOr]WtORa oOWt]

sR¾ nLYU D¥RÕRapOçfOU RWLaO°sæP¡ oO¢y]ÕLs]ã]p]¤

j]ÐOU  IX/531,  532,  533 IÐ}  jNÒVWtLp]  jNÒV  CŸ]

ŸOçfOoLp  RWŸ]avOU  yWs  BrLuV\  \op°tOU  Ry£V

kf]RjLRÐoO¨L¤.'

The description of property in schedule B to Ext.A4 reads thus :

“^ÓU a] y¡Rvÿ jNÒV vzWt]¤  SWL¦NW}ãV  R\pÅO qºV j]

sp]¤ k}a]W  oOr]WtOU SsLcV̂ OU SzLŸsOoLp] j]¡Ú]\ÿ]ŸOç

RWŸ]a¾]Rs  fLuR¾ j]sp]¤ RfR¨ Aã¾OçfOU  Rf¨O

ka]´LRr  n]¾]p]¤   j]ÐOU  W]uS¨LŸV  40  Av]aÐV

RfS¨LŸV  17  Av]aÐV  W]uS¨LŸV  5  Av]aÐV  RfS¨LŸV  20

Av]aÐV  W]uS¨LŸV  29 Av]aÐV  RfS¨LŸV   10 Av]aÐV  W]

uS¨LŸV  17 Av]aÐV   vaS¨LŸV   47 Av]aÐV  ka]´LŸV  14

Av]aÐV   vaS¨LŸV  34  Av]aÐV  ka]´LŸV  43  Av]aÐV

RfS¨LŸV  16 Av]aÐV ka]´LŸV 13 Av]aÐV  vaS¨LŸV 11

Av]aÐV ka]´LŸV 27 Av]aÐV RfS¨LŸV 29 IÐ] s]UYVyV

Af]qtvOWtOç   k}a]W  oOr]  Ry£V  jLsOU     \@  s]UYVyV

oOÐPã] ArOk¾LrOU”

It is evident from the aforesaid descriptions that what is allotted

to the predecessor of the defendants, Valsala as per Ext.A4 is

only a portion of the building allotted to the predecessors of the

plaintiffs. The said fact is evident from the recital in Ext.A4 that
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the predecessor of the defendants will not have any right in the

remaining part of the building.  The said recital in Ext.A4 reads

thus :   

“m] kŸ]WpLp] S\¡¾]q]¨OÐ SzLŸ¤ ja¾OÐ oOr]pOU

SðL¡ oOr]pOU I kŸ]W 1&LU   jNÒV vzWt]¤ D¥RÕŸO W]

a¨OÐf]jL¤  NkSf|WoLp]  f]q]\ÿV  Sv¡RÕaO¾OvL¢

yLi]¨L¾fV RWLºV m] kŸ]WpLp] S\¡¾]q]¨OÐ oOr]

Wt]SÓ¤  AsæLRf  a]  oOr]WtORa  oOW¥  nLYS¾L  a]  oOr]

WtORa  \OãOoOç  a]  RWŸ]a¾]R£  Cfq  nLY°t]SsL  m]&

kŸ]W¨Lq]àV  pLRfLqO  Ai]WLqvOU  AvWLwvOU  mLÈ|

fpOU  DºLp]q]¨OÐfRsæÐOU  NkSf|WU    j]ép]\ÿ]q]

¨OÐO.”

The aforesaid fact is also evident from  the recitals in Ext.A4

partition  deed  as  to  the  manner  in  which  mutation  of  the

properties  will  have  to  be  effected  by  the  allottees.  In  that

context, it is recited in the document that since the predecessor

of the defendants was given only a portion of the building, the

entire  land  on  which  the  building  situates  will  have  to  be

mutated by the predecessors of the plaintiffs.  It is thus clear

that there was no intention at all  to give any portion of  the

property to the predecessor of the defendants Valsala at the
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time of execution of Ext.A4 partition deed.  If the predecessor of

the  defendants  was  intended  to  be  given  only  the  building

portion referred to in schedule B to Ext.A4 partition deed and

nothing else, the  extent of 4 cents and 366 sq. links referred to

in schedule B to Ext.A4 can only be in relation to the area of the

building portion allotted to the sharers. If that be so, the view

taken by the courts below that the plaint schedule room is part

of the property obtained by the predecessors of the plaintiffs as

per  Ext.A4  partition  deed  cannot  be  said  to  be  incorrect,

especially  in  the absence of  any  evidence to  show that  the

predecessor of  the defendants  erected any structures in  the

property.    The  second  appeals,  in  the  circumstances,  are

devoid of merits and the same are, accordingly, dismissed in

limine.  

Sd/-

P.B.SURESH KUMAR, JUDGE.
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     (true copy)


