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ANTONY DOMINIC & ALEXANDER THOMAS, JJ.- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
R.C.R.Nos.67, 108 & 109 OF 2014- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -Dated this the 13th day of January,  2015

ORDER

Antony Dominic, J.The tenants, who are the respondents in RCP No.84, 83 and 85of 2011 on the file of the Rent Control Court, Thrissur, against whomthe orders of eviction were passed and which orders were confirmedby the Rent Control Appellate Authority, Thrissur in R.C.A.241, 243and 240 of 2011, are the revision petitioners herein.  2.  Briefly stated, the facts of the case are that the respondentherein  had  filed  RCP  Nos.59,  61  and  60  of  2005  before  the  RentControl  Court,  Chavakkad.   After  examination  of  the  parties  andwitnesses,  these  cases were transferred to the Rent Control Court,Thrissur, which renumbered the cases as RCP Nos.83, 84 and 85 of2011 respectively.   3.  RCP 84/2011 was filed seeking eviction under Sections 11(2)  and 11(3)  of  the  Kerala  Buildings  (Lease  & Rent Control)  Act,1965 (in short hereinafter referred to as 'the Act') and according tothe landlord, he bonafide needed the building for the occupation ofhis dependent son Ravi Shankar, who wanted to start textile business
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in the petition scheduled building.  The tenant resisted the prayer of thelandlord disputing the bonafides of the need urged by the landlord andcontending  that  Ravi  Shankar was otherwise  engaged in  managing  aresort of his mother and that Ravi Shankar is not a dependent of thelandlord.  The tenant also claimed the benefit  of the first and secondprovisos  to  Section  11(3).   The  Rent  Control  Court  accepted  thecontention  of  the  landlord  and  ordered  eviction.   This  order  wasconfirmed by the Appellate Authority by dismissing RCA 84/2011.   It isthese orders, which are challenged in RCR No.67 of 2014.  4.   In  so  far  as  RCP  83/11  is  concerned,  the  landlord  soughteviction urging grounds under Sections 11(2), 11(3) and Section 11(4)(i)  of the Act.   Similarly,  RCP 85/11 was filed seeking eviction underSections 11(2) and 11(3).   In these petitions,  the landlord contendedthat he needed the buildings occupied by the tenants for the occupationof his  dependent  son Gopikrishnan who wanted to start  grocery andstationary  business  in  the  tenanted premises.   In  RCP  83/2011,  thelandlord additionally contented that the first respondent tenant had sublet the building to the second respondent in the petition.
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5.   All  the  three  cases  were  jointly  tried.   The  landlord  wasexamined as PW1 and as RWs 1 to 4, the tenants and the sub tenantwere examined.  Exts.A1 to A10 were marked on behalf of the landlordand B1 to B10 were marked on behalf of the tenants.  6.   The  Rent  Control  Court  passed  common  order  dated  28thOctober 2011, ordering eviction, on the grounds urged by the landlord.These orders were challenged in RCA Nos. 240, 241 and 243 of 2011filed  before  the  Rent  Control  Appellate  Authority,  Thrissur.   TheAppellate Authority by its common judgment rendered on 25th February,2014  dismissed  the  appeals.   This  is  the  background  in  which  theserevision petitions are filed.7.  We heard the Senior Counsel for the revision petitioner in RCR67/14  and  the  learned  counsel  for  the  petitioners  in  the  other  twoRCRs.  We also heard the Senior Counsel appearing for the respondentlandlord.  8.  In RCR 67/14, learned Senior Counsel for the petitioner/tenantcontended that the petition filed with ground under Section 11(3) wasnot maintainable and according to him, the landlord should have urged
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ground under Section 11(8) of the Act.  According to counsel, part of thebuilding  is  presently  under  the  occupation  of  the  landlord  and,therefore,  if  he  wanted  additional  space  in  the  building  for  theoccupation of the member of his family, Section 11(8) is to be invokedand not Section 11(3).  We have considered the submission made.  Wefind that in paragraph 11 of the Rent Control Petition the landlord haspleaded that he bonafide needed the building for the occupation of hisdependent  son  Sri.Ravi  Shankar  who  had  decided  to  start  textilebusiness therein.  In the objection filed by the tenant, he did not raise acontention  that  the  petition  filed  under  Section  11(3)  was  notmaintainable for the reason urged before us.  In spite of this, this issuehas been considered and rejected by the lower authorities.9.   Section  11(8)  of  the  Act  provides  that  a  landlord  who  isoccupying only a part of a building,  may apply to the Rent Control Courtfor an order directing any tenant occupying the whole or any portion ofthe  remaining  part  of  the  building  to  put  the  landlord in  possessionthereof, if he requires additional accommodation for his personal use.The words of this Section itself show that this provision can be invoked
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only  by  a  landlord  who  is  occupying  a  part  of  the  building  and  hisrequirement must for additional accommodation, which again should befor  his  personal  use.   On  the  other  hand,  Section  11(3)  enables  alandlord for  an order if  he  bonafide  needs  the  building  not  only forhimself but also for the occupation of a member of his family who isdependent on him.   In this  case,  the landlord sought eviction for theoccupation of his dependent son.  In such a case, Section 11(8) cannotbe invoked and Section 11(3)  alone could have been invoked by thelandlord.  The contention relying on Section 18 was raised by the tenanton the premise that  the landlord is in occupation of a portion of  thebuilding on the rear side.  However, the evidence available before theRent Control Court indicates that the said portion of the building can beused  only  for  residential  purposes  and  in  fact  RW1  in  his  crossexamination has unambiguously  stated that the building in question isunsuitable for commercial purposes.  The lower authorities have alsoconcurrently  found  that  said  portion  of  the  building  is  now  in  theoccupation of the daughter and son-in-law of the landlord, and that theyuse this portion during their frequent visits to Guruvayoor not only for
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residential  purposes but also as a consulting room for the son-in-lawwho is a doctor.  This, therefore, shows that this is not a case where therequirement of Section 11(8) that the landlord should be in occupationof part of a building is satisfied.   Therefore, for the aforesaid reasons,the first contention raised by the Senior Counsel for the petitioner inRCR No.67/14 has to fail.  10.   It was then contented by the learned Senior Counsel that inso far as Section 11(3) invoked by the landlord is concerned, there wasno plea that Ravi Shankar, the son, is a member of the landlord’s familyand dependent on him.  In this context, counsel placed reliance on thejudgment of the Apex Court in  Koyilerian Janaki and Others v. Rent

Controller (Munsiff),  Cannanore and Others (2000) 9 SCC 406 whereit has been held that in order to succeed in a petition filed under Section11(3), the landlord is required to plead and substantiate that the personfor whose need the premises is required is a member of the landlord’sfamily, that such member of the family is dependent on the landlord andthat there is a bonafide need.  According to the counsel, due to dearth ofnecessary pleadings of the ingredients of Section 11(3)  as indicated by
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the  Apex  Court  on  the  issue  of  the  membership  in  the  family  anddependency of the son, the petition should fail.  11.   The  merit  of  this  contention  should  be  examined  withreference to the pleadings contained in the Rent Control Petition.   Inparagraph 7 of RCP 61/05 (renumbered 84/2011), it has been statedthus:
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12.   Reading  of  the  above  paragraph  show  that  landlord  hascategorically  stated  that  Ravi  Shankar  is  his  son  and  that  he  isdependent on the landlord.  The scope of the expression 'dependent'occurring in Section 11(3) was considered by a Division Bench of thisCourt in Ismail v. Kesavan [2004 (2) KLT 56].  In that judgment, it hasbeen held that dependency does not mean financial dependency, but isdependency for the building which belongs to the landlord and that inour  society  generally  son,  daughter,  son-in-law,   daughter-in-law,brother, sister, etc. are members of the family and would in many casesdepend upon the head of the family.  It was also held that the KeralaRent  Control  Act  does  not  define  the  term  'family'  and  that  whatconstitutes  family  in  a  society  depends  upon  ancestry,  birth,   bloodrelations, common lineage, line of descent and the habits and ideas ofpersons constituting the family and that its ambit has to be determinedwith  regard to  the  socio-economic  mileu  of  the  parties.   Proceedingfurther, it was also held that there must be sufficient pleading that theyare dependent upon the landlord, so that, in the given case, tenant coulddisprove the dependency showing that the landlord or dependent has
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got  his  own  building  in  their  possession  and  hence  there  is  nodependency.  13.   This  issue  was  again  by  a  Full  Bench  of  this  court  in
Raghavan  v.  Kelappan  [2006  (1)  KLT 1  (F.B.)] where  the  questionconsidered was whether landlord's brother-in-law was his dependentfor the purposes of Section 11(3) of the Act.  Upholding the finding ofthe Rent Control Court and the Appellate Authority that brother-in-lawwas a dependent and a member of the family of the landlord, this Courtheld thus:

“5.  Learned Single Judge of this Court in Muhammad and
Ors. v. Sinnamalu Amma, 1977 KLT 795, held that the expression
“family” which is undefined by the Act is elastic and its ambit
has to be determined in all the circumstances of the case, having
regard  to  the  habits,  ideas  and  soci-economic  milieu  of  the
parties.  Same view has been taken by a Bench of this Court in
Balakrishna Menon v. District Judge, 1994 (1) KLT 102.  Another
Division  Bench  of  this  Court  followed  the  above  decision  in
Krishnan Thampi  v. Sankaradas,  2002  (1)  KLT 930.   Later  a
Bench of  this  Court in  Kammancheri  Janaki  & Ors.  v. Karattu
Govindan Nair & Ors., 2003 (3) KLT 562 = 2004 (1) KLJ 58, to
which one of us  (Radhakrishnan, J.) was a party, held as follows:

“In  the  socio  economic  condition  of  our  country,  the
expression “family” has to be given a wider meaning which is
elastic  and  that  it  has  to  be  determined  on  the  facts  and
circumstances of each case and the status of the dependent in
the family”.
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Later  another Division  Bench  of  this  Court in  Ismail  v.

Kesavan, 2004 (2) KLT 56, held as follows:

“Dependency  does  not  mean  financial  dependency,  but
dependency for the building which belongs to the landlord.  In
our  society  generally  son,  daughter,  son-in-law,  daughter-in-
law, brother, sister etc. are members of the family and would in
many cases depend upon the head of the family.   The Kerala
Rent Control Act does not define the term “family”.  But what
constitutes the family in a society depends upon ancestry, birth,
blood relations, common lineage, line of descent and the habits
and ideas of persons constituting the family.  In short its ambit
has to be determined with regard to the socio-economic milieu
of the parties”.

In  Prathapan  v.  Rama  Warrier, 2004  (2)  KLT  559,  a
Bench of this Court while construing the word “family” took the
view  that  there  may  also  be  cases   where  sisters,  brothers,
brothers-in-law,  sisters-in-law  be  treated  as  members  of  the
family  and it all depends upon the family relations and family
bonds.   A  domestic  servant  who  has  served  the  family
throughout his life could also in a given situation be treated as
member of the family.  Personal laws of the parties as such may
not guide us to find out the meaning of the expression “family”.
The expression “family” has been defined in the Chambers 20th
Century Dictionary to mean “all those who live in one house (as
parents,  children,  servants),  the  descendants  of  one  common
progenitor etc.  The word “family” may also be taken to mean
collective body of persons who live in one house under one head
or manager and includes within its fold household, children and
servants as the case may be.  Osborn's Concise Law Dictionary
defines the word “family” so as to include all those persons who
were subject to the potestas of the same individual, whether his
children,  grand  children,  etc.  or  unconnected  in  blood,  eg.
slaves.   Further  all  descendants  of  the  same  ancestors,  all
persons  connected  by  agnation,  slaves  of  the  paterfamily  or
property of a paterfamily.  Various High Courts have also give a
wider  meaning  to  the  expression  “family”  as  well  as  the
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expression “dependent”.  In B.Balaiah v. Chandoor Lachaiah, AIR
1965 AP 435, the Court held that it is not only permissible but it
is proper and desirable for the Court to bear in mind the context
of  the  social  order,  the  habits  and  ideas  of  living  and  the
individual concerned belongs.  The Delhi High Court in Govind
Dass v.  Kuldip Singh, AIR 1971 Delhi  151, held that the word
family must be construed with reference to habits and ideas of
the persons constituting the particular society and the religious
and the socio religious custom of the community to which such
persons belong.  The Bombay High Court in Kamal Chintaman
Mithari v. Ganpatrao Ramachandra Powar, AIR 1977 Bom. 163,
held  that  the  mistress  of  a  tenant  who  was  living  with  him
along with their children in the disputed premises at the time of
his death must be regarded as a member of his family for the
purpose  of S.5(11)(c)  of the Bombay Rent  Hotel and Lodging
House Rates Control Act.  Similar view is taken by other High
Courts, namely, in V.M.Deshmukh v. K.M.Kothari, AIR 1951 Nag.
51, Firm Rajnilal & Co. v. Vithal Pandurang, AIR 1953 Nag.144,
Seshanarayana  Rao  v.  Venkatesa  Rao,  AIR  1953  Mad.  531,
Kolandavely Chettiar v. Koolayana Chettiar, 1961 Mad.L.J.184,
Runju  v.  Ahmed  Unnisa  Begum,  1963  (1)  Mad.L.J.970,
Bindhubusan  v.  Commissioner, Patna  Division,  AIR  1955  Pat.
496, etc. Reference be made to a few decisions of English Courts.
In Smith v. Penny, (1946) 2 All.E.R. 672, it was held that children
of landlord's friend and his wife to look after the children are
considered to be member  of  the family.   In Jones v. Whitehil,
1950 (1) All.E.R. 71, it was held that niece of the tenant's wife
who had nursed the tenant and his wife is also a member of  the
family.

6.   This  Court in Prathapan v. Rama Warrier, 2004 (2)
KLT 559 = 2004 (2) KLJ 394, examined the scope of the word
“dependant” and held that the expression “dependant” is used
as an adjective and it literally means person who depends on or
looks to another for support or favour or for his maintenance or
livelihood.  The Court held that dependant member must be a
member  of  the landlord's  family  and that  dependency  is  not
financial  dependency  but  dependency  so  far  as  the  tenanted
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premises  is  concerned.   The word “dependant”  as such is  not
defined in the Act.   “Dependant”  means one who depends  on
another  for  support  or  otherwise;  state  of  being  dependant.
The word “dependant” carries with it undue help of depending
upon on another person.  In other words there is some nexus
between the dependant and the person on whom he depends.
Dependancy  does not  mean financial  dependency.   The  word
“dependant” in the context of Rent Act is generally considered
as  dependant  on  the  landlord  for  the  building.   In  short,  it
would not be possible to give a clear cut definition as to who all
will fall within the expression “member of the family dependant
on  the  landlord”,  which  depends  upon  variety  of  factors
including  relationship  landlord  has  with  his  members  of  the
family.  Courts dealing with rent control matters have to make a
pragmatic approach on the issue depending upon the facts and
circumstances of each case and it would not be possible to give
precise and definite meaning to that expressions in the context
of S.11(3) of the Act.”14.  In so far as this case is concerned, admittedly Ravi Shankar,for whose occupation the eviction of the building was sought, is the sonof the landlord.  There is also pleading that  he is a dependent of  hisfather.  Going by the principles laid down in the above judgments and inthe  absence  of  acceptable  evidence  on the  part  of  the  tenant  to  thecontrary, we cannot accept that any more proof is needed for a son to bea member of the family of the father.  15.  In so far as further question of dependency is concerned, thatfact  has been pleaded in paragraph 7 of the petition which has been



R.C.R.Nos.67, 108 & 109 OF 2014 ::  13  :: 
extracted in earlier part of this judgment.  However, counsel sought topoint out that Ravi Shankar is owning a resort in Cheruthuruthy and,therefore, he cannot be a dependent of his father.  In this context, it isrelevant to refer to the judgment of the Apex Court in M/s. Sait Nagjee

Pursushotham  and  Co.  Ltd.  v. Vimalabai  Prabhulal  and  Ors.  [AIR

2006 SC 770] which has been relied on by the Rent Control Court andthe Appellate Court.  In this judgment, the Apex Court has held thus:
“ The  landlords  have led  evidence  to show that one  of

their  sons  who  had  requisite  qualification  for  starting  a
computer institute wants to establish the same at Calicut and
others for extension of their business. The trial Court as well as
the  first  appellate  Court  and  the  High  Court  examined  the
statements  of  P.Ws.  2  and  3  and  after  considering  their
evidence,  the appellate Court reversed the finding of the trial
Court and held  that  the need  of  the  respondent-landlords  to
start business at Calicut, is bona fide and genuine.  It was held
that  it  cannot  be  said  that  a  person  who  is  already  having
business at one place cannot expand his business at any other
place  in  the  country.  It  is  true  that  the  landlords  have  their
business  spreading  over  Chennai  and  Hyderabad  and  if  they
wanted to expand their business at Calicut it cannot be said to
be unnatural thereby denying the eviction of the tenant from
the premises  in  question.  It  is  always  the prerogative  of  the
landlord  that  if  he  requires  the  premises  in  question  for  his
bona fide use for expansion of business this is no ground to say
that the landlords are already having their business at Chennai
and Hyderabad therefore, it  is not genuine need. It is not the
tenant who can dictate the terms to the landlords and advise
him what he should do and what he should not. It is always the
privilege of the landlord to choose the nature of the business
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and  the  place  of  business.   However, the  trial  Court  held  in
favour of tenant appellant.  But the appellate Court as well as
the  High  Court  after  scrutinizing  the  evidence  on  record,
reversed the finding of the trial Court and held that the need of
establishing the business at Calicut by the landlords cannot be
said to be lacking in bona fide.

5.  Learned  counsel  for  the appellant  submitted that  in
fact  this  plea  of  either  starting  business  or  expanding  it  at
Calicut is  nothing but sham and it  was also pointed out that
some of the sons have multifarious activities and are already
established  in  some  other  business  and  one  of  the  sons  i.e.
respondent No. 9 had already gone to United States of America
and he has settled there. Therefore, the need is not bona fide.
We fail to appreciate that when two sons are there and if they
want to expand their business at Calicut then it cannot be said
that the need is a sham one. It is not possible for the landlords
and their sons to wait till the disposal of the case. They have to
do something in life and they cannot wait till the appellant is
evicted from the premises in question.It is common experience
that landlord tenant disputes in our country take long time and
one cannot wait indefinitely for resolution of such litigation. If
they want to expand their business, then it cannot be said that
the need is not bona fide. It is alleged that one of the sons of the
landlords has settled in the U. S. A. That does not detract from
the fact that the other sons of landlords want to expand their
business at Calicut. Indian economy is going global and it is not
unlikely that prodigal sons can return back to mother land. He
can always come back and start his business at Calicut. On this
ground we cannot deny the evition to the landlords.”16.  In the objection filed by the tenant, what has been pleaded isthat Ravi Shankar was supervising the resort owned by his mother andthere  is  no  case  that  he  is  owning  the  resort  in  question.   In  fact
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evidence shows that the resort in question is owned by his mother andtherefore this contention is an untenable one.  In any case, even if it isassumed  that  Ravi  Shankar  had  such  a  business  in  the  light  of  theprinciples  laid  down by the Apex  Court,  that  does not  bar  him  fromstarting a new venture in a building owned by his father.  In our view,the principles laid down by the Apex Court in the above judgment is acomplete answer to the contention raised by the counsel.  Therefore, wecannot accept this contention raised.17.  The third contention raised by the learned Senior Counsel forthe revision petitioner in RCR 67/2014 was that the tenant is entitled tothe protection of the first  proviso to Section 11(3).  The first proviso toSection  11(3)  provides  that  Rent  Control  Court  shall  not  give  anydirection to the tenant to vacate from the premises if the landlord hasanother building of his own in his possession in the same city, town orvillage except where the Rent Control Court is satisfied that for specialreasons, in any particular case, it will be just and proper to do so.   In sofar as this contention is concerned, first of all the tenant did not raisesuch a plea in the objection that was filed and this issue was raised for
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first time during the cross examination of PW1.  This contention wasraised basically on the allegation that the landlord is in possession ofpart  of  the  building  about  which  we  have already  referred to  in  thecourse of our discussion with reference to the contention of the tenantunder Section 11(8).   There we have already indicated that  the  RentControl  Court  and  the  Appellate  Authority  have  concurrently  andcorrectly found that the landlord is not in possession or occupation ofthe rooms pointed out  by the  tenant  and that  even according  to theevidence adduced by the tenants it is not suitable for commercial use.We have  also  upheld  this  finding.   In  such  circumstances,  the  firstproviso to Section 11(3) also could not have been invoked by the tenant.18.   In so far as RCR 108/14 and 109/14 are concerned,  theserevisions are filed against  RCA 243 and 240 of 201,  filed against theorders  in  RCP  83  and 85  of  2011.    In  so  far  as  R.C.R.No.108/2014arising out of R.C.P.No.83/2011 is concerned, this petition was filed bythe respondent-landlord seeking eviction under Secs. 11(2), 11(3) & 11(4)(i) of the Act.  The case of the landlord was that the room in questionwas let out to the 1st respondent in the Rent Control Petition, who had
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sub let the room to the 2nd respondent, who alone has filed this revisionpetition.   However,  the  respondents  in  the  Rent  Control  Petitioncontended that the 1st respondent is employed abroad and that duringhis absence, the 2nd respondent, the alleged sub lessee, was conductingthe business for and on behalf of the 1st respondent tenant.  19. In the evidence tendered before the Rent Control Court, ithas come out that the 1st respondent tenant is employed abroad for thelast  more  than  30  years  and  the  2nd respondent  sub  lessee  wasconducting the business on his own.  This was proved by the fact thatthe licence from the local authority and the registration under the SalesTax  Act  were  in  the  individual  name  of  the  sub  lessee.   The  1strespondent tenant was not even aware of the details of the business northe accounts thereof.  It was taking into account all these facts, the RentControl Court accepted the case of sub lease pleaded by the landlordand ordered eviction under Sec. 11(4)(i).  20. R.C.R.No.108/2014 is filed only by the 2nd respondent-sublessee.   As we have already stated,  before the Rent Control Court,  hiscontention was that he was conducting the business for and on behalf of



R.C.R.Nos.67, 108 & 109 OF 2014 ::  18  :: 
the 1st respondent tenant.   If  that be so,  in the absence of the tenantchoosing to join as a petitioner, this revision filed by the 2nd respondentin the Rent Control Petition and that too without any power of attorneyor other authorisation of the 1st respondent, is not maintainable.21. Be  that  as  it  may,  we  shall  proceed  to  consider  thecontention raised by the counsel  on the correctness of finding in theissue of sub lease.  According to the revision petitioner-sub lessee, hiscase  is  covered  by  explanation  to  Sec.11(4)(i)  of  the  Act.   Thisexplanation reads thus:

11.  Eviction of tenants:- 

(1) -----------------
(2) -------------------------
(3) -------------------------
(4) ------------------

(i) if the tenant after the commencement of this Act,  without
the consent of the landlord, transfers his right under the lease or sub-lets the entire
building or any portion thereof if the lease does not confer on him any right to do so.

Explanation--Where on the partition of  a joint family or the rights of co-
tenants,or on the dissolution of a firm, the right of the joint family or the co-tenants
or the firm under a lease is vested in a member of the joint family, or a co-tenant or
a partner, as the case may be, whether by act of parties or otherwise, no transfer by
the tenant of his right under the lease shall be deemed to have taken place within
the meaning of this clause; or

Provided that an application under this clause shall not be made for the first
time  in  respect  of  one  and  the  same  tenancy  unless  the  landlord  has  sent  a
registered notice tot he tenant intimating the contravention of the said condition of
the lease and the tenant has failed to terminate the transfer or the sublease, as the
case may be, within thirty days of the receipt of the notice or the refusal thereof.” 
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It was his case that he is the nephew of the 1st respondent in the RentControl  Petition  and  that  they  were  following  joint  family  system.According to him, it is the right of the joint family which was vested inhim and that therefore his occupation of the room is not a case of sublease.  22. We are  unable  to  accept  this  contention.  First  of  all  thiscontention  is  contrary  to  his  pleaded  case  that  he  is  conducting  thebusiness for and on behalf of the tenant.  Secondly, the explanation toSection 11(4)(i) to the extent it is relevant can apply in a case where onthe partition of a joint family, the right of the joint family under a leaseis vested on a member of the joint family.  We have gone through Ext.A1lease  deed.   In  this  document,  the  lease  is  in  the  name  of  the  1strespondent-lessee and there is nothing to indicate that the lease was infavour  of  the  joint  family.   There  is  also  no  evidence  or  pleadinginvolving  any  joint  family  in  the  lease  arrangement.   This  thereforemeans that  the lease was not  the right  of  a joint  family which alonecould  have  been  partitioned  and  to  vest  in  a  member  thereof,   ascontemplated in the explanation to Sec. 11(4)(i).  Apart from all these, a



R.C.R.Nos.67, 108 & 109 OF 2014 ::  20  :: 
custom has to be proved by evidence and not by mere argument at therevisional stage.  Therefore, the explanation to Sec. 11(4)(i) can have norelevance.  23. The counsel for the revision petitioner then contended thatthe landlord attorned to the occupation of the revision petitioner in thetenanted premises.  In otherwise his contention was that the landlordaccepted the sub lease in question.  According to him, therefore, it is notopen to the landlord to raise a plea of sub lease.  This contention is notalso acceptable primarily for the reason that such a plea was not takenby the tenant in the objection that  was filed before the  Rent ControlCourt.   Secondly, when examined  as  PW1,  the  landlord was  also  notcross-examined on this aspect.  24. In support of this plea, one circumstance that was pointedout  by  the  learned  counsel  for  the  revision  petitioner  was  that  heobtained trade licence for the premises in question with the consent ofthe  landlord  and  that  therefore,  the  landlord  has  attorned  to  hisoccupation.  Here again there is neither any pleading nor any evidencelet in by the petitioner.  For all these reasons, this contention raised by
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the revision petitioner-sub tenant also cannot be accepted.  25. The  common  ground  that  was  urged  by  the  respondent-landlord in R.C.P.Nos.83 & 85 of 2011, leading to R.C.R.Nos.108 & 109 of2014 is under Sec. 11(3).  According to the landlord, his dependant son,Gopikrishnan, wanted to start a grossery and stationery business in therooms let out to the tenants in these two Rent Control Petitions.  Thisneed urged by the landlord was resisted by the counsel for the tenantsby contending that  the  landlord has a building in his  possession andthat  therefore the  tenants are  entitled  to the  benefit  of  first  proviso.When it was pointed out to the learned counsel for the petitioner thatthe benefit of first proviso to Sec. 11(3) was not claimed by the tenant inthe objections filed before the Rent Control Court, the counsel for thetenants herein invited our attention to I.A.No.4447/2010 filed by therespondents in R.C.P.No.61/2005 which was re-numbered on transfer asR.C.P.No.84/2011.  While it may be true that  tenant in R.C.P.No.61/2005may  have  filed  interrogatories  as   I.A.No.4447/2010  to  claim  theprotection of first proviso to  Sec. 11(3)  of  the  Act, in  the  absence  ofany pleading  in  the objection filed by the  tenants  in R.C.P.Nos.83 & 85
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of 2011 and they having not taken any such steps,  according  to  us,they cannot  take  advantage  of  the  plea  urged  by  the  tenant inR.C.P.No.84/2011.   26. Even  otherwise, in the counter to the  I.A   filed   by  thelandlord,  there  was  a  specific  case that  rooms  mentioned   in   theaffidavit  were  residential rooms  and  were  in  the  possession  andoccupation  of  his daughter  and  son-in-law  who  being  a doctor isusing  the room  for   consultation  purposes.  Further, RW1   has  alsoadmitted   that  the  room cannot  be  used  for  any  business  purposes.We have already dealt with this matter, while answering the contentionof the petitioner in R.C.R.No.67/2014.  This therefore,   demonstratesthat   the    landlord  did  not   have any  building   in  his  possession  asprovided under first proviso to  Sec. 11(3)  of  the   Act  in  order  todeprive  the  landlord  an  order  of  eviction  as  contemplated  underSec.11(3).27. The counsel for the tenants relied on the judgment of  thisCourt in  Raghavan v. Govindan Nambiar,  reported in 1995 KHC 109and  contended  that  in  the  absence  of  proving  special  reasons,  the
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landlord will not be entitled to an order of eviction under Sec.11(3) ofthe Act. We are not in a position to accept this case for the reason thatthe question of assigning special reasons can arise only in a case wherethe tenant sets up the plea under the first proviso to Sec.11(3). As  wehave  already  found  that  insofar  as  R.C.P.Nos.83  and  85  of  2011  areconcerned,  the  tenants  did  not  set  up such  a  plea  and  therefore thequestion of assignment of special reasons does not arise. 28. These  tenants  also  contended  that  there  was  nothing  toshow that Gopikrishnan, the son of the landlord, was a dependant sonand according to him, the dependant should have been examined by thelandlord  before  the  court  to  prove  the  need  of  the  dependant  son.Counsel told us that Sri.Gopikrishnan was having banking business inCalicut  and  that  his  wife  is  a  practicing  lawyer.  Insofar  as  thesecontentions are concerned, suffice it to say, that there is no evidence letin by the tenants to prove that Gopikrishnan had any banking business.When such a suggestion was put to the landlord when he was examinedPW-1,  he  had  denied  it  also.  Similarly  insofar  as  the  allegation  thatGopikrishnan's  wife  is  a  practicing  lawyer, PW-1  deposed  before the
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court that though she is a law graduate, she is not attending the courtsas her child was too young. Our finding on the issue of dependency inthe context of RCR 67/2014, is applicable in these two cases also.  Withregard to the case that the dependent son should be examined beforethe Rent Control Court, all that we need to state is that there is no suchlegal  requirement  and  if  on  the  evidence  the  landlord,  the  court  issatisfied that the landlord requires the room for the occupation of hisdependant son, the court is entitled to order eviction.  Therefore, thiscontention also cannot be accepted.29.  The counsel for the tenants then contended that the tenantswere entitled to the benefit of second proviso to Sec.11(3) of the Act. Asper this proviso, the Rent Control Court shall not give any direction tothe tenant to put the landlord in possession, if such  is depending for hislivelihood  mainly  on the  income  derived  from any trade or businesscarried  on  in  such  building  and  there  is  no  other  suitable  buildingavailable  in  the  locality  for  such  persons  to  carry  on  such  trade  orbusiness. Reading of the order passed by the Rent Control Court showsthat after detailed discussion of the evidence, insofar as the tenant in
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R.C.R.No.108/2014 is concerned, the Rent Control Court has held thatthe  tenant  has  failed  to  prove  that  he  is  mainly  depending  for  hislivelihood  on the  income  from the  business  in  the  petition  schedulebuilding.  30. Insofar  as  the  tenant  in  R.C.P.No.85/2011  is  concerned,considering the evidence though the Rent Control Court has found thathe  is  mainly  depending  on  his  livelihood  on  the  income  from  thebusiness conducted in the petition schedule building. Thereafter, underPoint  No.9,  the  second  limb  of  the  proviso  about  the  availability  ofsuitable rooms was considered by the Rent Control Court and  foundthat the tenant failed to prove that no rooms are available in the localityfor taking on lease for conducting his business. It was accordingly thatthe benefit of the second proviso was denied to the tenant. This finding,confirmed  by  the  Rent  Control  Appellate  Authority,  is  perfectlyconsistent  with  the  evidence  available  on record.  In  this  context,  wemay usefully refer to the Full Bench decision of this Court inThanuja

Sunderdas v. Sisirkumar Raj reported in 2008 (4) KLT 241(FB), whereit  has been held  that  the  burden of  proving the  requirements  of  the
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proviso is entirely on the tenant. Resultantly, we do not find any substance in the objections raisedagainst  the  finding  of  the  Rent  Control  Court,  as  confirmed  by  theAppellate  Authority.  The  revisions  therefore are devoid  of  merit  andaccordingly, are dismissed.

Sd/-                              ANTONY DOMINIC, JUDGE

Sd/-                   ALEXANDER THOMAS, JUDGE
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