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R.P.No.962 of 2013
in

W.P.(C)No.23229 of 2012
=-=-=-=-=-=-=-=-=-=-=-=-=-=-=-=

Dated this the 4th day of December, 2015

ORDER

The  prayer  in this  review  petition  is  to  review and recall  the

judgment delivered by me on 19.3.2013 in W.P.(C)No.23229 of 2012.

By that judgment, I quashed Ext.P5 letter dated 24.9.2012 sent by the

Deputy  Director  of  Collegiate  Education,  Kollam to  the  Principal  of

Milad-E-Sherief  Memorial  College,  Kayamkulam,  objecting  to  the

appointment of the writ petitioners and directed the respondents in the

writ petition to draw and disburse salary and allowances to the writ

petitioners  with  effect  from the  dates  on  which  their  appointments

were approved by the University of Kerala. 

2.   The  writ  petitioners,  two  in  number,  were  appointed  as

Assistant Professor  in the Department of Mathematics and Assistant

Professor  in the Department  of  Botany respectively by appointment

orders dated 3.10.2011 and 21.2.2012.  In the appointment order of

the  first  writ  petitioner  it  is  stated  that  his  appointment  is  in  the

vacancy of Smt.Ashalatha.  In the appointment order of the second

writ petitioner it is stated that her appointment is in the vacancy of
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Sri.P.Radhakrishnakurup.   These  appointments  were  admittedly

approved by the University of Kerala by Ext.P3 order dated 2.6.2012

and  Ext.P4  order  dated  4.6.2012,  with  effect  from  3.10.2011  and

21.02.2012 respectively.  The contention now raised by the University

of  Kerala  in  the  application  for  review  is  that  the  said  retirement

vacancies had been filled up when Sri.K.P.Sreekumar was appointed in

the Department of Mathematics and Dr.Ushakumari was appointed in

the Department of Botany. Reliance is placed on the service books of

Sri.K.P.Sreekumar  and  Dr.Ushakumari  in  support  of  the  said

contention.  It is also contended that as on the date on which the writ

petitioners  were  appointed  the  permissible  number  of  teachers,

namely  8,  were  in  place  in  the  Department  of  Mathematics  and  4

teachers were in place in the Department of Botany.  It is contended

that  it  was  suppressing  the  fact  that  the  retirement  vacancies  of

Smt.Ashalatha and Sri.P. Radhakrishnakurup had already been filled

up that  the  writ  petitioners  were  appointed  against  the  very  same

retirement vacancies and that this fact escaped the attention of the

University.  In short, the contention of the University of Kerala in this

review  petition  is  that  fraud  has  been  played  on the  University  to

obtain an order of approval.  

3.   The materials on record disclose that the University of Kerala

had  by  order  No.Ac.F1/1/036199/2009  dated  4.1.2010,  which  is
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produced as Annexure-VIII along with the review petition, determined

the number of teachers permissible in the Department of Botany as 5

and  the  number  of  teachers  permissible  in  the  Department  of

Mathematics as 9.  On noticing this order, when this review petition

came up before me on 15.10.2015, I passed the following order:

After  hearing learned counsel  appearing  for  the
Kerala  University I  am of  the considered opinion that
the  University  should  place  on  record  along  with  an
affidavit sworn to by the Registrar of University, a true
copy of the appointment orders issued by the Manager
of  Milad-E-Sherief  Memorial  College,  the  first
respondent  in  the  writ  petition,  appointing
Sri.K.P.Sreekumar  in  the  Department  of  Mathematics
and Dr.Ushakumari in the Department of Botany in the
said college.  Affidavit as directed above shall be filed
within two weeks from today.  The University shall along
with the said affidavit also produce a copy of the order
issued by it approving the aforesaid appointments. 

Post in chambers at 1.30 p.m. on 2.11.2015.  The
Principal,  Milad-E-Sherief  Memorial  College,  the  first
respondent  in  the  writ  petition,  shall  on  that  day
produce  the  original  of  the  service  books  of  the
petitioners in the writ petition as also the service books
of  Sri.K.P.Sreekumar and Dr.Ushakumari.  The Principal
of  the  College  shall  on  that  day also  file  an affidavit
setting out the names of all the teachers who were in
place as on 3.10.2011 and 21.2.2012 respectively in the
Department of Mathematics and in the Department of
Botany.  The  Deputy  Director  of  Collegiate  Education
shall file an affidavit setting out the names of teachers
who  were  in  place  on  the  aforesaid  dates  in  the
Department  of  Mathematics  and  the  Department  of
Botany  in  Milad-E-Sherief  Memorial  College,
Kayamkulam.

4.  By that order, I directed the University of Kerala to produce

copies  of  the  appointment  orders  issued  by  the  management

appointing Sri.K.P. Sreekumar in the Department of Mathematics and
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Dr.Ushakumari  in  the  Department  of  Botany.   I  also  directed  the

University to produce a copy of the order issued by it approving the

aforesaid appointments.  Though the appointment orders of  Sri.K.P.

Sreekumar  and  Dr.Ushakumari  are  produced,  the  orders  approving

their appointments have not been produced.  I had also directed the

Principal of  the college to file an affidavit  setting out the names of

teachers  who  were  in  place  as  on  3.10.2011  and  21.2.2012

respectively (the dates on which the writ petitioners were appointed)

in the Department of Mathematics and in the Department of Botany.

The Deputy Director  of  Collegiate Education was directed to file  an

affidavit setting out the names of teachers who were in place on the

aforesaid  dates  in  the  Department  of  Mathematics  and  in  the

Department  of  Botany  in  Milad-E-Sherief  Memorial  College,

Kayamkulam.  

5.  Pursuant to the said order, the Deputy Director of Collegiate

Education,  Kollam  has  filed  an  affidavit  dated  19.11.2015.  He  has

averred  that  in  the  Department  of  Mathematics,  8  teachers  were

working and in the Department of Botany, 4 teachers were working.

They are:

    “Mathematics

1. Sri.Manmadhan Pillai

2. Sri.A.Shajahan

3. Smt.B.Jayasree
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4. Sri.V.S.Unnikrishnan

5. Smt.P.A.Mariamma

6. Smt.M.R.Padmakumari

7. Smt.Vijayalekshmi

8. Sri.K.P.Sreekumar

   Botany

1. Smt.A.Rafeeka Beevi

2. Sri.H.Muhammed Hafeelu

3. Smt.Sheeja Purushothaman

4. Dr.Ushakumary”

The list contains the names of Sri.K.P.Sreekumar and Dr.Ushakumari. 

6.  The Principal of the college has filed I.A.No.445 of 2015 and

produced along with it as Ext.R3(k), a statement setting out the list of

teachers  who  were  in  place  as  on  the  aforesaid  dates.   The  said

statement tallies with the statement filed by the Deputy Director of

Collegiate Education. It is thus evident from the materials before me

that as against the permissible number of teachers, namely 9, in the

Department  of  Mathematics  only  8  teachers  including  Sri.K.P.

Sreekumar  were  in  place  as  on  the  date  on  which  the  first  writ

petitioner  namely  Sri.Y.Renjithkumar  was  appointed  by  Ext.P2

appointment  order  dated  3.10.2011  and  only  4  teachers  including

Dr.Ushakumari were in place when the second writ petitioner namely

Smt.A.Shabnam was appointed in the Department of Botany as per

Ext.P1 appointment order dated 21.2.2012.  Going by the University

order  dated 4.1.2010 referred  to earlier  namely  Annexure-VIII,  the
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aforesaid  appointments  are  in  order.   Though  the  learned  counsel

appearing for the University of Kerala contended that notwithstanding

that  order,  the  Government  should  have  sanctioned  the  posts

recognised  in  Annexure-VIII,  it  did  not  take  such  a  stand  when  it

approved the appointments of Sri.K.P.Sreekumar and Dr.Ushakumari

as also the appointments of the writ petitioners.  

 7.    It is relevant in this context to note that notwithstanding

the fact that this court had directed the University of Kerala to produce

the  orders  approving  the  appointments  of  Sri.K.P.Sreekumar  and

Dr.Ushakumari, the said approval orders have not been produced.  It is

also relevant in this context to note that though Sri.K.P.Sreekumar and

Dr.Ushakumari were appointed against then existing vacancies and it

was  stated  in  the  appointment  orders  that  their  appointments  are

against existing vacancies and there was no statement to the effect

that  their  appointments  are  against  retirement  vacancies,  the

University  of  Kerala  had  approved  the  appointment  of  Sri.K.P.

Sreekumar  in the retirement  vacancy of  Smt.Ashalatha.   The same

error  was  committed  when  the  appointment  of  Dr.Ushakumari  was

approved.  In the approval order issued by the University of Kerala it

was stated that her appointment is approved against the retirement

vacancy of Sri.P.Radhakrishnakurup.  The said error was carried over

to  the  service  books  of  Sri.K.P.Sreekumar  and Dr.Ushakumari.   On
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noticing this fact, the Principal of the college had sent a letter dated

29.8.2011  to  the  University  (before  the  appointment  of  the  writ

petitioners)  to  correct  the  approval  orders  relating  to  Sri.K.P.

Sreekumar and Dr.Ushakumari and to issue revised approval orders. 

8.  It is evident from the stand now taken by the University that

it  is  relying  on  the  aforesaid  approval  orders  relating  to  Sri.K.P.

Sreekumar and Dr.Ushakumari and the entries in their service books

that it contends that the retirement vacancies against which the writ

petitioners were appointed, had already been filled up.  These facts are

referred to in Annexure-IX letter dated 1.7.2013 sent by the Principal

of the college to the Registrar of the University.  There is no reply

forthcoming from the side of the University as regards this aspect of

the matter.  That apart, it is evident from the materials furnished by

the Principal of the college that the appointments were made strictly in

accordance  with  the staff  strength sanctioned as per  Annexure-VIII

order dated 4.1.2010. Nobody has a case that with the appointment of

the writ petitioners, the strength sanctioned by the University as per

Annexure-VIII  order  stood  exceeded.   In  any  case,  no  material  is

placed before me either by the Government or by the University to

show that instead of 9 teachers in the Department of Mathematics and

5 teachers in the Department of Botany, as on the date on which the

writ  petitioners  were  appointed  namely  3.10.2011  and  21.2.2012,
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excluding the writ petitioners, there were 9 teachers in the Department

of  Mathematics  and 5 teachers  in the  Department  of  Botany.   The

contention  of  the  State  and  the  University  is  that  the  sanctioned

strength is 8 and 4 respectively in the two Departments.  If the said

stand  is  to  be  adopted,  the  University  can  only  contend  that  the

appointments were in excess of the sanctioned strength.  That is not

what is projected in the review petition.  In the review petition what is

projected  is  that  the  retirement  vacancies  against  which  the  writ

petitioners were appointed, had already been filled up and thereby, the

sanctioned  strength  is  exceeded.   In  my opinion,  apart  from mere

assertions in the review petition there is nothing on record to show

that  the  staff  strength  sanctioned  as  per  Annexure-VIII  University

order, based on which the University granted approval, stood exceeded

with the appointment of the writ petitioners.  

 9.   Though the  learned counsel  appearing for  the University

contended  that  the  Government  will  realise  the  salary  paid  to  the

teachers  from the  budgetary  allocation  to  the  University,  I  find  no

reason for the Government to take such a view.  The Government are

the pay master and under the impugned judgment, the liability to pay

salary is on the Government.  I therefore find no reason to review the

impugned judgment on that ground also.  Though it was contended

that a Government order is required to sanction the posts, the said
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contention  cannot  be  accepted,  having  regard  to  the  provisions

contained in section 57 of the Kerala University Act as interpreted by

the  Honourable  the  Supreme  Court  in  State  of  Kerala  v.  Arun

George [2015 (1) KLT 833 (SC)]. Therefore, the University of Kerala

or  the  State  Government  cannot  seek  a  review  of  the  impugned

judgment on that score also.  

I  therefore  find  no  good  grounds  to  review  the  impugned

judgment. The review petition is in my opinion without merit.  It fails

and is accordingly dismissed.  No costs.

Sd/-

P.N.RAVINDRAN
        JUDGE

vpv


