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O.P.(R.C.)Nos.135 & 136 of 2015
=-=-=-=-=-=-=-=-=-=-=-=-=-=-=-=-=-=-=-=

Dated this the 13th day of November, 2015

JUDGMENT

P.N.Ravindran, J.

A common question arises in these original petitions. They were

therefore heard together and are being disposed of by this common

judgment. 

O.P.(R.C.)No.135 of 2015:

2.  The petitioner is the tenant in R.C.P.No.1 of 2014 on the file

of  the  Rent  Control  Court,  Perumbavoor,  a  petition  filed  by  the

respondent/landlord for an order of eviction under sections 11(2)(b)

and 11(3) of the Kerala Buildings (Lease and Rent Control) Act, 1965,

hereinafter referred to as “the Act” for short.  The landlord had in the

petition for eviction filed by him, a copy of which is on record as Ext.P1

in the instant original petition, averred that rent upto and inclusive of

November 2013 has been paid.  He had in the rent control petition also

averred that he bonafide needs the petition schedule building as also

the rooms lying adjacent to it for starting a supermarket. 

 3.   Upon  receipt  of  notice,  the  petitioner  herein  entered

appearance  before  the  rent  control  court  and  filed  Ext.P2  counter

statement dated 24.5.2014 opposing the prayer  for  eviction.  Long
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after the tenant entered appearance and filed his counter statement,

the  landlord  filed  I.A.No.617  of  2015  under  section  12  of  the  Act

praying for an order directing the tenant to deposit arrears of rent for

the period commencing from 1.10.2013 till the date of the application

within a time limit to be fixed by the rent control court and to strike off

his defence in the event of failure.  The landlord had in the affidavit

filed in support of the said application, a copy of which is on record as

Ext.P3,  averred  that  rent  at  the  rate  of  Rs.5,910/-  is  due  from

1.12.2013.  The tenant opposed the said application by filing Ext.P4

objections dated 22.3.2015.  He had in paragraph 2 thereof averred

that the rent is not in arrears and that the rent is being paid promptly

to  the  manager  of  the  landlord.   It  appears  the  landlord  had filed

similar  applications  in  the  connected  rent  control  petitions  namely

R.C.P.Nos.3 of 2014 and 5 of 2014.  The rent control court considered

all  the three applications jointly and allowed it  by a common order

passed on 4.4.2015 on the short ground that no objection is seen filed

to  the  application.  The  order  passed  by  the  rent  control  court  on

4.4.2015  under  section  12  of  the  Act  on  I.A.No.617  of  2015  in

R.C.P.No.1 of 2014 on the file of the Rent Control Court, Perumbavoor

is extracted below:

    “O R D E R
 - - - - - - - 

No objection is seen filed.  Heard. Land lord has
alleged that, tenant has not paid the rent from the date
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of filing of this Rent Control Petition. The RCP was filed
on 30.1.2014 monthly rent is .5,910/-. Tenant has not₹
produced any document before the court to show that
he has paid the rent after filing the RCP. Hence it is
only to be held that tenant has not paid the rent after
filing this  RCP. It  is to be presumed that tenant has
admitted  that  rent  from 30.1.2014 is  done  from the
tenant towards Landlord and tenant has not made the
payment  of  the  same.   In  these  circumstances,  this
petition is only to be allowed.

In  the result,  I.A.  is  allowed.  Tenant  is  hereby
directed to pay the arrears of rent to Landlord within
one month from today or to give vacant possession of
the  petition  schedule  room  within  that  period.  On
failure,  Tenant  will  be  evicted  from  the  petition
schedule room after expiry of one month.”

4. The rent control court thereafter proceeded to try and dispose

of  R.C.P.No.1  of  2014  and  passed  Ext.P5  order  dated  30.07.2015

granting an order of eviction under sections 11(2)(b) and 11(3) of the

Act in R.C.P.No.1 of 2014.  By that order, an order of eviction under

sections 11(2)(b) and 11(3) of the Act was passed in R.C.P.No.3 of

2014 as well, but in R.C.P.No.5 of 2014 an order under section 11(3)

of the Act alone was passed.  The rent control court has in paragraph

18 of that order, held as follows:

“18.  It is significant to note that, petitioner filed
IA 617/2015 on 09/03/2015 for directing the respondent
to deposit the rent for the months after filing the RCP.
The same was allowed and respondent was directed to
deposit  the  rent  for  the  months  after  filing  the  RCP.
Thereafter,  on  21/05/2015,  respondent  produced  6
receipts issued by petitioner for payment of rent for the
months upto September 2014 and deposited a sum of
Rs.23640/-  on  21/05/2015,  before  the  court.   In
considering aforesaid receipts, it is only to be held that,
respondent  has  paid  the  rent  upto  the  month  of
September  2014.  Rs.23640/-  deposited  by  respondent
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before the court on 21/05/2015 can be adjusted towards
the rent for the months upto January 2015. Respondent
has  not  produced  any  document  before  this  court  to
prove that he has paid rent for the remaining months ie,
upto  June  2015.  Hence,  it  is  clear  that  now  there  is
arrears  of  rent  due  from  the  respondent  towards  the
petitioner. Hence, petitioner is entitled to get an order of
eviction under S.112(b), if the respondent is not paying
rent upto the month of June, 2015, within one month
from  today.  This  found  accordingly,  in  favour  of
petitioner.”

The substance of the aforesaid finding is that after  the rent control

petition was filed and after the order under section 12 of the Act was

passed on 4.4.2015, the tenant in R.C.P.No.1 of 2014 had deposited

the sum of Rs.23,640/- on 21.5.2015 towards arrears of rent for the

period upto September 2014.  The rent control court also found in the

very same order that the tenant in R.C.P.No.3 of 2014 had deposited

the sum of Rs.18,342/- on 21.5.2015 towards arrears of rent.  

5.  Shortly after Ext.P5 order of eviction was passed in R.C.P.

No.1 of 2014, the landlord filed E.P.No.65 of 2015 on 4.4.2015 in the

Court of the Munsiff of Perumbavoor to execute the order passed by

the rent control court under section 12 of the Act on I.A.No.617 of

2015 in R.C.P.No.1 of 2014.   In that execution petition,  a copy of

which is on record as Ext.P6, the landlord has averred that the tenant

has not so far filed an appeal from the order allowing I.A.No.617 of

2015. Upon receipt  of  notice in E.P.No.65 of 2015 in R.C.P.No.1 of

2014, the tenant entered appearance and filed Ext.P8 objections dated
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30.10.2015  contending  that  he  has  filed  an  appeal  against  Ext.P5

order  of  eviction passed by the rent  control  court  in R.C.P.No.1  of

2014, that the order passed on I.A.No.617 of 2015 in R.C.P.No.1 of

2014 is not executable, that no amount is payable towards arrears of

rent, that the stay petition filed in the appeal filed from Ext.P5 order of

eviction passed under sections 11(2)(b) and 11(3) of the Act stands

posted for hearing and in such circumstances, the execution petition

may be dismissed.  

6.  The  execution  court  considered  the  rival  contentions  and

allowed E.P.No.65 of 2015 by Ext.P9 order passed on 2.11.2015 and

directed the Amin to take possession of the petition schedule building

after breaking open the lock if it is in a locked condition.  In passing

such an order, the execution court held that as the judgment debtor

has no case that he has paid the arrears of rent as directed in the

order  passed  on  4.4.2015  on  I.A.No.617  of  2015  in  R.C.P.No.1  of

2014, the prayer in E.P.No.65 of 2015 is only to be allowed.  Ext.P9

order passed by the rent control court in that regard on 2.11.2015 in

E.P.No.65 of  2015 in R.C.P.No.1 of  2014 is  under challenge in this

original petition filed under Article 227 of the Constitution of India. 

O.P.(R.C.)No.136 of 2015:

7.  The petitioner is the tenant in R.C.P.No.3 of 2014 on the file

of  the  Rent  Control  Court,  Perumbavoor,  a  petition  filed  by  the
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respondent/landlord for an order of eviction under sections 11(2)(b)

and 11(3) of the Kerala Buildings (Lease and Rent Control) Act, 1965,

hereinafter referred to as “the Act” for short.  The landlord had in the

petition for eviction filed by him, a copy of which is on record as Ext.P1

in the instant original petition, averred that rent upto and inclusive of

October 2013 has been paid.  He had in the rent control petition also

averred that he bonafide needs the petition schedule building as also

rooms lying adjacent to it for starting a supermarket.  Upon receipt of

notice,  the  petitioner  herein  entered  appearance  and  filed  Ext.P2

counter statement dated 24.5.2014 opposing the prayer for eviction.

Long  after  the  tenant  entered  appearance  and  filed  his  counter

statement, the landlord filed I.A.No.618 of 2015 under section 12 of

the Act praying for an order directing the tenant to deposit arrears of

rent for the period commencing from 1.11.2013 till  the date of the

application within a time limit to be fixed by the rent control court and

to strike off his defence in the event of failure.  The said application

was considered along with similar applications filed in the connected

rent control petitions namely R.C.P.Nos.1 and 5 of 2014 and allowed

by a common order passed on 4.4.2015 on the short ground that no

objection is seen filed to the application. The order passed by the rent

control court on 4.4.2015 under section 12 of the Act on I.A.No.618 of

2015  in  R.C.P.No.3  of  2014  on  the file  of  the  Rent  Control  Court,
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Perumbavoor is extracted below:

    “O R D E R
 - - - - - - - 

No objection is seen filed.  Heard. Land lord has
alleged that, tenant has not paid the rent from the date
of filing of this Rent Control Petition. The RCP was filed
on 30.1.2014 monthly rent is .5,910/-. Tenant has not₹
produced any document before the court to show that
he had paid the rent after filing the RCP. Hence it is
only to be held that tenant has not paid the rent after
filing this  RCP. It  is to be presumed that tenant has
admitted  that  rent  from 30.1.2014 is  done  from the
tenant towards Landlord and tenant has not made the
payment  of  the  same.   In  these  circumstances,  this
petition is only to be allowed.

In  the result,  I.A.  is  allowed.  Tenant  is  hereby
directed to pay the arrears of rent to Landlord within
one month from today or to give vacant possession of
the  petition  schedule  room  within  that  period.  On
failure,  Tenant  will  be  evicted  from  the  petition
schedule room after expiry of one month.”

8. The rent control court thereafter proceeded to try and dispose

of  R.C.P.No.3  of  2014  and  passed  Ext.P3  order  dated  30.07.2015

granting an order of eviction under sections 11(2)(b) and 11(3) of the

Act in R.C.P.No.3 of 2014.  By that order, an order of eviction under

sections 11(2)(b) and 11(3) of the Act was passed in R.C.P.No.1 of

2014 as well, but in R.C.P.No.5 of 2014 an order under section 11(3)

of the Act alone was passed.  The rent control court has in paragraph

21 of that order, held as follows:

       “21. Significantly, respondent has not produced any
document before this court to show that he has paid the
rent for the petition schedule room upto the date of filing
of RCP and there is no arrears of rent. It is significant to
note  that  in  the  objection  to  RCP,  respondent  has  no
case that, petitioner did not issue receipt for payment of
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rent.  Moreover,  PW1  has  categorically  deposed  that
receipts  were  issued  for  all  the  payments  of  rent  by
respondent. In the said circumstances, non production of
receipt for payment of rent by respondent is fatal to his
contention.  In  other  words,  it  is only  to be held that,
respondent  failed  to  pay  rent  for  the  room  from
November  2013  as  alleged  by  the  petitioner.  Another
significant fact is that, petitioner filed IA 618/2015 for
directing the respondent to pay the rent for the months
after filing the RCP. The same was allowed. Thereafter,
respondent  deposited  Rs.18,342/-  on  21/05/2015,
before the court which is rent for 2 months.  Thereafter,
there is no payment or deposit. Hence, it is further to be
held that there is arrears of rent after filing RCP also and
hence, petitioner is entitled to get an order of eviction
under S.112(b), if the respondent is not paying rent from
the month of November 2013, upto month of June 2015
excluding  rent  for  2  months,  within  one  month  from
today.   This  point  is  found  accordingly  in  favour  of
petitioner.”

The substance of the aforesaid finding is that after  the rent control

petition was filed and after the order under section 12 of the Act was

passed on 4.4.2015, the tenant in R.C.P.No.3 of 2014 had deposited

the sum of Rs.18,342/- on 21.5.2015 towards arrears of rent.  The

rent control court also found in the very same order that the tenant in

R.C.P.No.1  of  2014  had  deposited  the  sum  of  Rs.23,640/-  on

21.5.2015  towards  arrears  of  rent  for  the  period  upto  September

2014. 

9.   Shortly  after  Ext.P5  order  of  eviction  was  passed  in

R.C.P.No.3 of 2014, the landlord filed E.P.No.66 of 2015 on 4.4.2015

in  the  Court  of  the  Munsiff  of  Perumbavoor  to  execute  the  order

passed  by  the  rent  control  court  under  section  12  of  the  Act  on
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I.A.No.618 of 2015 in R.C.P.No.3 of 2014.  In that execution petition,

a copy of which is on record as Ext.P4, the landlord had averred that

the tenant has not so far filed an appeal from the order allowing I.A.

No.618 of 2015.  Upon receipt of notice in E.P.No.66 of 2015 in R.C.P.

No.3  of  2014,  the  tenant  entered  appearance  and  filed  objections

contending that he has filed an appeal against Ext.P3 order of eviction

passed by the rent control court in R.C.P.No.3 of 2014, that the order

passed on I.A.No.618 of 2015 in R.C.P.No.3 of 2014 is not executable,

that  no  amount  is  payable  towards  arrears  of  rent,  that  the  stay

petition filed in the appeal filed from Ext.P3 order of eviction passed

under sections 11(2)(b) and 11(3) of the Act stands posted for hearing

and in such circumstances, the execution petition may be dismissed.  

 10. The execution court considered the rival  contentions and

allowed E.P.No.66 of 2015 by Ext.P6 order passed on 2.11.2015 and

directed the Amin to take possession of the petition schedule building

after breaking open the lock if it is in a locked condition.  In passing

such an order, the execution court held that as the judgment debtor

has no case that he has paid the arrears of rent as directed in the

order  passed  on  4.4.2015  on  I.A.No.618  of  2015  in  R.C.P.No.3  of

2014, the prayer in E.P.No.66 of 2015 is only to be allowed.  Ext.P6

order passed by the rent control court in that regard on 2.11.2015 in

E.P.No.66 of  2015 in R.C.P.No.3 of  2014 is  under challenge in this
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original petition filed under Article 227 of the Constitution of India.

11.  We heard Smt.Jayasree Manoj, learned counsel appearing

for  the  petitioners  in  these  original  petitions  and  Sri.P.B.Krishnan,

learned counsel appearing for the common respondent. We have also

gone  through  the  impugned  judgment  and  the  pleadings  and  the

materials  on  record.   The  pleadings  and  the  materials  on  record

disclose  that though there is  no dispute regarding the rate  of  rent

payable in respect of the petition schedule premises, the tenants had

not admitted in their counter statement that any amount is due by way

of  arrears.  Though  the  landlord  had  filed  separate  applications  in

R.C.P. Nos.1 and 3 of 2014 under section 12 of the Act alleging that

the rent is in arrears from 1.12.2013, the tenants filed objections to

the effect that the rent is not in arrears and that rent till the date on

which the objections were filed has been paid to the manager of the

landlord.  However on the short ground that objections have not been

filed to the aforesaid applications,  the rent  control  court  passed an

order, which we have extracted above, on 4.4.2015 on I.A.No.617 of

2015 in R.C.P.No.1 of 2014, I.A.No.618 of 2015 in R.C.P.No.3 of 2014

and I.A.No.619 of 2015 in R.C.P.No.5 of 2014.

12.  The rent control court did not however pass a further order

under section 12(3) of the Act after calling upon the tenants to show

cause why, as the said direction has not been complied with, further
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proceedings  in  the  appeals  shall  not  be  stopped  and  an  order  of

eviction passed.  Instead, the rent control court proceeded to try and

dispose of the rent control petitions on the merits and passed Ext.P5

final order on 30.7.2015 granting an order of eviction under sections

11(2)(b) and 11(3) of the Act in R.C.P.Nos.1 and 3 of 2014 and an

order of eviction under section 11(3) of the Act in R.C.P.No.5 of 2014.

In that order, the rent control court also found that though the tenant

in R.C.P.No.1 of 2014 has deposited rent upto January 2015, he has

not  produced  any  document  to  prove  payment  of  rent  for  the

remaining months namely upto June 2015 and therefore, the landlord

is entitled to get an order of eviction under section 11(2)(b) of the Act

if the tenant is not paying rent upto June 2015 within one month from

30.7.2015. Similarly in R.C.P.No.3 of 2014, the rent control court held

that if the tenant is not paying rent from November 2013 upto June

2015  excluding  the  rent  for  two  months  which  was  deposited  on

21.05.2015,  within one month from 30.7.2015,  the landlord will  be

entitled to an order of eviction under section 11(2)(b) of the Act. It

was thereafter that the tenants filed E.P.No.65 of 2015 to execute the

order passed under section 12 of the Act in R.C.P.No.1 of 2014 and

E.P.No.66 of 2015 to execute the order passed under section 12 of the

Act in R.C.P.No.3 of 2014.  The tenants opposed the said application

contending that the order passed by the rent control court on 4.4.2015
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under  section  12  of  the  Act  is  not  an  executable  order,  that  the

amount claimed in the execution petitions is not due by way of arrears

and therefore, no order can be passed in the execution petitions.  The

execution court overruled the said contentions on the ground that as

the tenants have not paid the rent within the time limit stipulated in

the order passed on 4.4.2015 under section 12 of the Act, they are

liable to be evicted.  Consequently, the Amin was directed to deliver

possession  of  the  petition  schedule  buildings  to  the  landlord  after

breaking open the lock if the rooms are in a locked condition. 

13.  In our opinion, the order passed by the rent control court on

4.4.2015 under section 12 of the Act as also the order passed by the

execution court on 2.11.2015 in E.P.No.65 of 2015 in R.C.P.No.1 of

2014 and E.P.No.66 of 2015 in R.C.P.No.3 of 2014 are not sustainable

in law and are liable to be set aside.  An order under section 12 of the

Act  stopping  the  proceedings  and  directing  the  tenant  to  put  the

landlord in possession, can be passed only in a case where the tenant

has admitted that the rent is in arrears and that too after following the

procedure prescribed under section 12(3) of the Act.  In the instant

case, the tenants have not admitted that the rent is in arrears.  They

had also filed objections to the petitions filed by the landlord under

section 12(2) of the Act. On the erroneous premise that the tenants

have not filed objections, the rent control court passed an order under
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section 12 of the Act.  Even assuming that objections had not been

filed, as the tenants had not admitted that any amount is due by way

of  arrears,  an  order  under  section  12  of  the  Act  could  not  in  our

opinion have been passed.  Even assuming that such an order could

have been passed, an order of eviction would have followed only after

the tenant was called upon to show cause in terms of sub-section (3)

of section 12 of the Act.  In the case on hand, such a procedure was

not followed.  Therefore, the order passed by the rent control court on

4.4.2015 on I.A.No.617 of 2015 in R.C.P.No.1 of 2014, I.A.No.618 of

2015 in R.C.P.No.3 of 2014 and I.A.No.619 of 2015 in R.C.P.No.5 of

2014 cannot be sustained.  Such an order cannot in our opinion be

said to be lawful or valid and consequently put in execution.  We are

therefore of the considered opinion that notwithstanding the failure of

the tenants to file separate appeals challenging the order passed on

4.4.2015 under section 12 of the Act on I.A.No.617 of 2015 in R.C.P.

No.1 of 2014, I.A.No.618 of 2015 in R.C.P.No.3 of 2014 and I.A.No.

619 of 2015 in R.C.P.No.5 of 2014, the landlord should not be allowed

to execute the said order.  

14.  That apart, it is evident from the order of eviction passed by

the rent control court on 30.7.2015 that the rent control petition itself

has been disposed of  on the merits. The order of  eviction is under

challenge in appeals before the appellate authority and the appeals are
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pending. The proper course in such circumstances will be to set aside

the impugned orders as also the order  passed by the Rent  Control

Court, Perumbavoor on 4.4.2015 on I.A.No.617 of 2015 in R.C.P.No.1

of 2014, I.A.No.618 of 2015 in R.C.P.No.3 of 2014 and I.A.No.619 of

2015  in  R.C.P.No.5  of  2014  and  direct  the  rent  control  appellate

authority where the appeals from the final order of eviction passed by

the rent control court are pending, to expeditiously hear and dispose of

the appeals in a time bound manner. We accordingly dispose of these

original petitions with the following directions:

The orders passed by the Rent Control Court, Perumbavoor

on 4.4.2015 on  I.A.No.617  of  2015 in R.C.P.No.1 of  2014,  I.A.

No.618 of 2015 in R.C.P.No.3 of 2014 and I.A.No.619 of 2015 in

R.C.P.No.5 of 2014 shall stand set aside and the said petitions shall

stand dismissed.  Consequently, E.P.No.65 of 2015 in R.C.P.No.1 of

2014 and E.P.No.66 of 2015 in R.C.P.No.3 of 2014 on the file of

the Munsiff of Perumbavoor shall stand struck off. Needless to say,

the orders passed therein shall also stand set aside.  It will be open

to the landlord to file appropriate applications under section 12 of

the  Act  before  the  Rent  Control  Appellate  Authority  and  in  the

event of such applications being filed, the  Rent Control Appellate

Authority shall dispose of the said applications within two months

from the date on which they are filed.  The Rent Control Appellate
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Authority  shall also pass final orders on the stay petitions if any

filed  in the  appeals  arising from R.C.P.Nos.1,  3  and 5 of  2014,

within  one  month  from  the  date  of  receipt  of  a  copy  of  this

judgment. 

Sd/- 

      P.N.RAVINDRAN
      JUDGE

Sd/- 

        BABU MATHEW P. JOSEPH
       JUDGE
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