
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR.JUSTICE K.SURENDRA MOHAN 
&

THE HONOURABLE MR. JUSTICE SHAJI P.CHALY 

WEDNESDAY, THE 28TH DAY OF OCTOBER 2015/6TH KARTHIKA, 1937

OP(KAT).No. 114 of 2015 (Z) 
----------------------------

AGAINST THE ORDER IN OA 286/2015 of KERALA ADMINISTRATIVETRIBUNAL,
THIRUVANANTHAPURAM DATED 12-03-2015

PETITIONERS/APPLICANTS 1, 3 TO 11, 13 & 14:
-----------------------------------------------------------------

          1.  VALSAKUMARI E.G., AGED 48 YEARS
  W/O.STANLIN, HEAD NURSE, MEDICAL COLLEGE HOSPITAL
  THIRUVANANTHAPURAM, RESIDING AT VATTAPARACKAL
  PARAKOTTU LANE, PRA 18, NALANCHIRA P.O
  THIRUVANANTHAPURAM 695 015.

          2.  SAJITHAKUMARI A.S
  W/O.SANAL KUMAR S, HEAD NURSE
  MEDICAL COLLEGE HOSPITAL, ALAPPUZHA
  RESIDING AT VELUTHASSERIL HOUSE, CHATHANAD P.O
  VAZHICHERRY, ALAPPUZHA 688 001.

          3. OMANA K.S, AGED 45 YEARS,
  W/O.N.V.GOPALAKRISHNAN, HEAD NURSE
  NEW MEDICAL COLLEGE HOSPITAL, MULAMKUNNATHUKAVU
  THRISSUR, RESIDING AT NADUVILPURAKKAL HOUSE, PUDUKKAD
  POST, VIYYOOR 680 010.

          4.  NIRMALA K.K, AGED 43 YEARS,
  W/O.LALGI C, HEAD NURSE, NEW MEDICAL COLLEGE HOSPITAL
  MULAMKUNNATHUKAVU, THRISSUR
  RESIDING AT MOONJELIL HOUSE, ALATTUCHIRA, P.O KODANAD
  ERNAKULAM 683 544.

          5.  MOLUMMA M, AGED 50 YEARS,
  W/O.ABDUL SALEEM, HEAD NURSE
  NEW MEDICAL COLLEGE HOSPITAL, MULAMKUNNATHUKAVU
  THRISSUR, RESIDING AT ARANGATHUPARAMBIL, MARATHUKUNNU
  ENKAKKADU. P.O, THRISSUR 680 589.
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          6.  MINI K.A, AGED 44 YEARS,
  W/O.C.T.ZACHARIYA, HEAD NURSE
  MEDICAL COLLEGE HOSPITAL, THIRUVANANTHAPURAM
  RESIDING AT CHOONDAL HOUSE, CHOUNDAL P.O
  THRISSUR 680 502.

          7.  LETHA C.P, AGED 50 YEARS, 
  W/O.C.T.JOY, HEAD NURSE, NEW MEDICAL COLLEGE HOSPITAL
  MULAMKUNNATHUKAVU, THRISSUR
  RESIDING AT CHALISSERY HOUSE, ERAVIMANGALAM P.O
  NEAR CHURCH, THRISSUR 680 751.

          8.  T.S.JOYESY, AGED 42 YEARS,
  W/O.C.L.JOSE, HEAD NURSE, NEW MEDICAL COLLEGE HOSPITAL
  MULAMKUNNATHUKAVU, THRISSUR
  RESIDING AT CHETHALAN HOUSE, VELAPPAYA
  MEDICAL COLLEGE P.O, THRISSUR 680 596.

          9.  ANITHAKUMARY P
  W/O.REVI. K., AGED 44 YEARS, HEAD NURSE,
  MEDICAL COLLEGE HOSPITAL
  THIRUVANANTHAPURAM, RESIDING AT EDAVEETIL HOUSE
  PLAVARAPODE, CHANDAVILA, SAINIKA SCHOOL P.O
  THIRUVANANTHAPURAM 695 084.

          10.  BINDU K.B, AGED 44 YEARS,
  W/O.SETHU K.M, HEAD NURSE, S.A.T HOSPITAL
  MEDICAL COLLEGE
  THIRUVANANTHAPURAM RESIDING KANGA PARAMBIL
  CHEROOR P.O, THRISSUR 680 008.

          11.  SUNILA T.C, AGED 42 YEARS,
  W/O.SURESH K.A, HEAD NURSE, MEDICAL COLLEGE HOSPITAL
  THIRUVANANTHAPURAM
  RESIDING AT KIZHAKKEPURAKKAL HOUSE, KURICHIKKARA P.O
  PONGANAMKADU, THRISSUR 680 028.

          12.  ASHALETHA R.P
  W/O.M.SAJIKUMAR, HEAD NURSE, S.A.T HOSPITAL
  MEDICAL COLLEGE
  THIRUVANANTHAPURAM,  RESIDING AT SATHYABHAVAN
  PANGAPPARA P.O, THIRUVANANTHAPURAM. MOB. 9447586006.

  BY ADVS.SRI.K.JAJU BABU (SR.)
                   SMT.M.U.VIJAYALAKSHMI
                   SRI.BRIJESH MOHAN
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RESPONDENTS:
-----------------------

          1. STATE OF KERALA
  REPRESENTED BY SECRETARY TO GOVERNMENT

             HEALTH  AND FAMILY WELFARE DEPARTMENT 
  GOVERNMENT SECRETARIAT, THIRUVANANTHAPURAM 695 001.

          2. THE DIRECTOR OF MEDICAL EDUCATION
  DIRECTORATE OF MEDICAL EDUCATION
  MEDICAL COLLEGE, MEDICAL COLLEGE P.O
  THIRUVANANTHAPURAM 695 001.

          3. THE DIRECTOR OF HEALTH SERVICES
  DIRECTORATE OF HEALTH SERVICES, GENERAL HOSPITAL
  THIRUVANANTHAPURAM 695 001.

          4. STELLA P.V
  STAFF NURSE GR.II, NEW MEDICAL COLLEGE HOSPITAL
  M.G KAVU, THRISSUR 680 596.

          5. BEENA M.L
  STAFF NURSE GR.II, NEW MEDICAL COLLEGE HOSPITAL
  M.G KAVU, THRISSUR 680 596.

          6. LISSY C.J
  STAFF NURSE GR.II, NEW MEDICAL COLLEGE HOSPITAL
  M.G KAVU, THRISSUR 680 596.

          7. ALEYAMMA M.J
  W/O.SUNNY KUTTY, STAFF NURSE GR.1
  MEDICAL COLLEGE CHEST HOSPITAL, MULAMKUNNATHUKAVU
  THRISSUR, 680 001, RESIDING AT KADANTHILPARAMBIL HOUSE
  ANCHERY P.O, THRISSUR, KERALA 680 006.

          8. SHOBHA N.J, AGED 46 YEARS,
  W/O.THANKACHAN, STAFF NURSE GR. 1
  MEDICAL COLLEGE CHEST HOSPITAL, MULAMKUNNATHUKAVU
  THRISSUR, 680 001, RESIDING AT NEDUMPILLIL HOUSE
  BYPASS ROAD, ATHANI P.O, THRISSUR KERALA 680 581.

  R7 & R8  BY ADV. SRI.ARAVINDA KUMAR BABU T.K.
  R4 TO R6  BY ADVS. DR.K.P.SATHEESAN (SR.)
     SRI.P.MOHANDAS (ERNAKULAM)
    SRI.ANOOP.V.NAIR
     SRI.S.VIBHEESHANAN
  R1,R2 & R3  BY GOVERNMENT PLEADER SMT. REKHA VASUDEVAN

  THIS  OP KERALA ADMINISTRATIVE  TRIBUNAL HAVING BEEN FINALLY
HEARD   ON   01-10-2015,  THE  COURT  ON  28.10.2015  DELIVERED  THE
FOLLOWING:
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APPENDIX

PETITIONERS' EXHIBITS :
-------------------------------------

EXHIBIT P1. COPY OF THE ORDER DATED 20.2.15 IN OA 61/15 OF THE KERALA
ADMINISTRATIVE TRIBUNAL, THIRUVANANTHAPURAM.

EXHIBIT P2. COPY OF OA (EKM) NO.286/2015 ALONG WITH ANNEXURES FILED
BY THE PETITIONER BEFORE THE TRIBUNAL.

EXHIBIT P3. COPY OF THE ORDER OF THE TRIBUNAL DATED 12.3.15 IN OA (EKM)
NO.286/15.

EXHIBIT P4. COPY OF THE NOTICE NO.J2/27935/2012/DME DATED 20.3.15 ISSUED
BY THE 2ND RESPONDENT.

RESPONDENTS' EXHIBITS
---------------------------------------

EXHIBIT R7(a) : TRUE COVERING LETTER DATED 15.01.09 OF HOSPITAL
SUPERINTENDENT.

EXHIBIT R7(b) : TRUE COPY OF THE JUDGMENT DATED 24.5.2011 IN W.P.(C)
13854/11.

EXHIBIT R2(a) : A TRUE COPY OF THE ORDER DATED 04.12.2014 IN OP(KAT)
NO.3467/2013.

//TRUE COPY//

P.A. TO JUDGE

smv



  
K. SURENDRA MOHAN 

& 
SHAJI P. CHALY, JJ.

--------------------------------------------------
OP(KAT) No.114 of 2015

-----------------------------------------------
Dated this the  28th day of October, 2015

JUDGMENT

Shaji.P. Chaly,J  .  

  The  above  original  petition  is  filed  by  the  petitioners

against  the  order  in  OA(EKM)  No.286/2015  of  the  Kerala

Administrative  Tribunal,  Trivandrum dated  12.3.2015.   By  the

said order, learned Tribunal has refused to interfere with Ext.P23

order passed by the 3rd respondent herein, recasting   seniority of

the petitioners to their detriment .  Since applicant Nos. 2 and 12

in  the  application  before  the  Tribunal  were  not  interested  in

prosecuting the matter, they are not made parties to this original

petition.

2. Brief facts leading to the filing of this original petition as

discerned from the pleadings of the petitioners are as follows:

3. Petitioners are working in the cadre of Head Nurses under

the 2nd respondent.   Earlier  Staff  Nurses were under the  dual

administrative control of respondents 2 and 3.  Subsequently  the
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dual control system was abolished by the 1st respondent and Staff

Nurses were given option to work either under the 2nd respondent

or the 3rd respondent.  The Medical Colleges under the State and

other hospitals were put under separate control of the 2nd and 3rd

respondents respectively.

4. Petitioners joined as Staff Nurses Gr.II on various dates

beginning  from  the  year  2000  and  by  securing  periodical

promotion  they  are  presently  working  in  the  cadre  of  Head

Nurses.   The  final  seniority  list  of  Staff  Nurse  Grade  II  was

published  as  early  as  on  25.10.2007  as  per  Annuexure  A1.

Based on the same, promotions were effected as early as in 2008

pursuant  to  the abolition  of  the  dual  control  system, and the

petitioners  herein  opted  for  Medical  Education  Department

Services  and their  options  were accepted  and seniority  in  the

cadre of Staff Nurse Grade I was finalised as per Annexure A2

dated 01.11.2013.

5. After a lapse of more than 7 years, respondents 4 to 6

filed  O.A.  No.2237/2013  and  respondents  7  and  8  filed  O.A.

No.375/2014  before  the  Tribunal.   The  relief  sought  in  O.A.
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No.2237/2013 was for disposal of the representations filed by the

applicants therein against Annexure A1 final seniority list of Staff

Nurse Grade II dated 25.10.2007, sought direction to dispose of

the appeal filed by the 5th respondent herein against the seniority

list of  Staff  Nurse Grade I published by the 3rd respondent on

03.01.2013  and  also  sought  direction  to  the  2nd respondent

herein to consider the appeals filed against the draft seniority list

dated  6.9.2013  of  Staff  Nurse  Grade  I.   The  Tribunal  as  per

Annexure A3 order dated 19.10.2013 disposed of the application

directing the 2nd respondent  herein to consider the appeals filed

by the applicants in the O.A. against the draft seniority list  of

Staff Nurse Grade I.  However, the Tribunal found that the appeal

filed  against  the  final  seniority  list  of  Staff  Nurse  Grade  II

published by the 3rd respondent was not maintainable since the

same was laid before the very same authority who published the

final seniority list.  O.A. 375/2014 was filed seeking a direction to

consider the appeals filed by the respondents Nos.7 and 8 herein

against Annexure A2 final  seniority list  of  Staff  Nurse Grade I

published by the 3rd respondent herein on 01.11.2013.  The said
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application was disposed of by the Tribunal as per Annexure  A4

order dated 20.03.2014 directing the 1st respondent to consider

and pass orders on the appeals after affording an opportunity of

being heard to them and other affected persons.

6.  Pursuant  to  Annexure  A4  order  of  the  Tribunal,  1st

respondent  passed  Annexure  A5  order  by  which  the  3rd

respondent was directed to take appropriate action for redressal

of  the  grievances  of  respondents  7  and  8  herein.   Based  on

Annexure A5 order, 3rd respondent issued                Annexure A6

notice  dated  02.12.2014  directing  the  petitioners  to  submit

objections regarding revision of  seniority  in  the cadre of  Staff

Nurse Grade II. Thereupon the petitioners filed Annexures A7 to

A20 objections before the 3rd respondent.  Thereafter, petitioners

filed O.A. No.61/2015 challenging Annexures A5 and A6 and also

seeking other reliefs.  The Tribunal as per Annexure A21 interim

order dated 9.1.2015 directed the petitioners to appear for the

hearing  scheduled  on  13.01.2015  and  urge  their  contentions

before the 3rd respondent. Consequently petitioners appeared and

submitted Annexure A22 submission dated 13.01.2015 before the
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3rd respondent.   However,  taking into  account  the subsequent

developments, learned Tribunal has closed O.A. No.61/2015 on

20.2.2015 retaining the liberty of the petitioners to challenge the

decision of the  3rd respondent if the same was decided against

the petitioners.  It was challenging Annexures A5, A6 and A23

that the petitioners had preferred O.A. No.286/2015 before the

Tribunal.  

7. The Tribunal dismissed the said O.A. in limine by Ext.P3

order dated 12.3.2015 holding that Annexure A23 order passed

by  the   3rd respondent  was  an  appealable  order  to  the  1st

respondent  in  accordance  with  Rule  27B  of  Kerala  State

Subordinate Services Rules (hereinafter shortly called as “KS &

SSR”).   It  is  challenging the said order of  the Tribunal,  these

original petitions are filed by the petitioners.  Second respondent

has filed a counter affidavit basically contending that verification

of  the  service  records  of  Staff  Nurse  Grade  I  who  were

transferred  from  Health  Service  to  Medical  Education  Service,

was  conducted  for  identifying  the  incumbents  who  got  wrong

seniority and promotion. It is also contended that on verification
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of  service records in respect of Staff Nurse Grade I, 17 Staff

Nurses  including  the  petitioners  were  found  to  have  been

assigned wrong seniority in the entry cadre of staff Nurse Grade

II.  Accordingly the service details were forwarded to the Director

of Health Services, the  3rd respondent herein for further action

and  thereupon  all  affected  persons  were  heard  and  passed

Annexure A6 order in accordance with law. 

8. It is also contended that while preparing and finalising

Annexure  A1  seniority  list  of  Staff  Nurse  Grade  II  the   3rd

respondent  has  mistakenly  assigned  their  seniority  without

considering  the  fact  that  the  1st,  3rd,  9th and  10th petitioners

herein were advised for appointment as Staff Nurse Grade II two

times  by  different  District-Wise  appointments  by  the  Public

Service  Commission  and  further  that  the  4th,  8th and  11th

petitioners availed inter-district transfer in the entry cadre and

were hence eligible  for  seniority  assignment  from the  date  of

joining  duty  in  the  newly  transferred  District.   Subsequently

petitioners were given promotion as Staff Nurse Grade I under

the  3rd respondent and as Head Nurse under the 2nd respondent
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on the basis of wrong assignment of seniority in the entry cadre.

As  a  result,  not  only  were  the  petitioners  granted  promotion

illegally but the rightful entitlement of incumbents continuing in

service were also overlooked.  The 2nd respondent has relied on

Ext.R2(a) decision of a Division Bench of this Court in O.P.(KAT)

NO.3467/2013  wherein  a  similar  circumstance  was  considered

and held that the petitioners therein did not point out the mistake

committed by the department while finalising the seniority list

and  therefore,  they  were  responsible  for  the  mistake  and

attempted to capitalise the mistake committed by the appointing

authority and in such a case the benefit  of the principle of sit

back  cannot be allowed to be extended to such persons.   The 2nd

respondent also contended that, Annexure A5 order issued by the

1st respondent  was in accordance with law and further that the

Tribunal  by  impugned  order  has  dismissed  the  application  by

providing  liberty  to  the  petitioners  to  approach  the

1st respondent.  Accordingly, 2nd respondent has contended that

the  impugned  order  passed  by  the   3rd respondent  is  in

accordance with law.  
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9.  Respondents  4  to  6  and 7  and  8  have  filed  separate

counter affidavits and supported the contentions raised by the 2nd

respondent.  Respondents  7  and  8  have  specifically  contended

that they came to know of the incorrect assignment of seniority

of the petitioners when the promotion order was issued by the

3rd respondent by proceedings dated 10.11.2008 promoting the

petitioners  and  the  respondents as  Staff  Nurse  Grade  I  and

thereupon the said  respondents  along with others filed appeal

petition before the 1st respondent to correct the mistake through

proper channel on 01.01.2009 which is evident from Ext.R7(a).

It was also contended that after submission of the said appeal,

the dual control system was abolished and the respondents were

absorbed to Medical Education Department.  Thereafter, the 2nd

respondent issued a final  seniority  list  of  Staff  Nurse Grade I,

who crossed over to Medical Education Department from Health

Services  Department  by  proceedings  dated  28.3.2011.   It  is

further  contended  that  in  the  said  seniority  list  also,  wrong

seniority was given to the petitioners, overlooking seniority of the

said respondents and thereupon they have filed appeal before the
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1st respondent as provided under Rule 27B of KS & SSR.  In view

of  the  inaction  in  considering  the  appeal,  respondents  have

secured order  in  W.P.(C)  No.13854/2011  as  per  Ext.R7(b)  by

which, this Court directed the 2nd respondent to publish a revised

seniority list of Staff Nurse Grade II as on 28.02.2011 cancelling

the  seniority  list  published  by  proceedings  dated  28.03.2011.

But  without  considering  any  of  the  objections,  2nd respondent

published  Annexure  A2  final  seniority  list  without  taking  into

account  the  leave  availed  for  employment  abroad  before

declaring  their  probation,  inter-district  transfer  and  without

taking note of acceptance of second advice from Public Service

Commission to another district.  

10. Thereby, it is contended by the respondents that ever

since  the  knowledge  of  assigning  seniority  respondents  were

prosecuting  the  proceedings  diligently  and  therefore  the

petitioners cannot be heard to contend that they are entitled to

the seniority fixed as per Annexure A1 by applying the principles

of sit back.  Respondents 4 to 6 also raised similar contentions

and seek dismissal  of  the original  petition.   Party respondents
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also supported the findings of the learned Tribunal and contended

that the petitioners are at liberty to file the statutory appeal as

provided under law.

11.  Apart  from  the  same,  some  of  the  beneficiaries  to

Ext.P23  order  have  filed  I.A.  No.6792/2015  in  this  original

petition  seeking  to  get  themselves  impleaded.   Their  basic

contention  was  that  none  of  the  affected  persons  were  made

parties to the application before the Tribunal and therefore, the

application filed by the petitioners before the Tribunal was lacking

inherent defect affecting the root of the case and therefore, the

original  petition is to be dismissed on the said sole ground of

non-impleadment  of  necessary  parties  to  the  proceedings.

However,  petitioners  herein  have  filed  a  counter  to  the  said

impleading application contending that the impleading application

itself is not maintainable in view of the decision of the Hon'ble

Apex Court in Rajeev Kumar and Another v. Hemraj Singh

Chauhan and others reported in [(2010) 2 SCC 554].

12. We heard learned Senior counsel Sri.K. Jaju Babu for

the petitioners, learned Senior counsel  Sri. K.P. Satheesan for
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respondents  4  to  6,  learned  Senior  Government  Pleader

Smt.  Rekha  Vasudevan  for  respondents  1  to  3,  and  learned

counsel  Sri.  Aravind Babu for  respondents 7  and 8.   We also

heard Advocate Sri. Anison. M.R. who appears for the impleading

petitioners who contended that the dictum laid down in Rajeev

Kumar (supra) will  not attract since the impleading petitioners

are not seeking any relief aggrieved by the order passed by the

Tribunal, but only supporting the order passed by the Tribunal.

13. The thrust of the contentions advanced by the learned

Senior  Counsel  for  the  petitioners  is  that  Annexure  A5  order

passed  by  the  1st respondent  is  violative  of  the  direction

contained  in  Annexure  A4  order  and  also  violative  of  the

principles of natural justice.  Learned Senior Counsel contended

that as per Annexure A4, Tribunal  has specifically directed the

first respondent to consider and pass orders on the appeals filed

by respondents 7 and 8 after affording opportunity to them as

well  as  other  affected  persons.   Taking  cue  from  the  said

direction, learned Senior Counsel contended that since petitioners

were likely to be affected in view of the direction they ought to
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have  been  heard  before  passing  Annexure  A5  order.   It  was

further contended by the learned Senior Counsel that Annexure

A1 list finalised in Staff Nurse Grade II was never under attack at

any  point  of  time  and  therefore  the  decision  of  the   3rd

respondent to re-cast the same after a period of 7 years cannot

be sustained.  It was also contended that in Annexure A5 order

there  was  a  direction  to  consider  the  grievances  of  the

respondents  if  and  when  an  appeal  is  received  by  the   3rd

respondent and to the knowledge of the petitioners there was no

appeal preferred by the respondents. Learned Senior counsel for

the  petitioners  also  contended  that  in  compliance  with  the

direction  in  Annexure  A5,  to  the knowledge of  the petitioners

respondents 7 and 8 have not preferred any appeal.  It was also

contended  that  since  the  petitioners  are  working  under  the

second respondent, the  3rd respondent did not have any power

to consider the grievances and therefore, the direction contained

in Annexure A5 order to that effect is bad.  Apart from the said

contentions on merits of the factual aspects, learned counsel also

contended  that  the  Tribunal  went  wrong  in  relegating  the
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petitioners to the appeal remedy provided under Rule 27B of the

KS & SSR, since while disposing of O.A. No.61/2015 petitioners

were  given  liberty  to  challenge  the  order  passed  by  the   3rd

respondent. Learned Senior Counsel therefore contended that the

impugned order is not passed in accordance with law.  

14.  On the  other  hand it  was  contended by  the  learned

Senior  Government  Pleader  that  Annexure  A5  does  not  suffer

from any illegality in view of the fact that, by the said order a

direction  was  issued  to  the   3rd respondent,  the  competent

authority to take a decision after hearing all concerned.  It was

also contended by the learned Senior Government Pleader that at

the time of disposal of Annexure A5, 1st respondent was under

the impression that the promotion was effected to Grade I Staff

Nurse in accordance with the seniority fixed in the entry cadre

correctly  and therefore, at  that point  of  time, first  respondent

was not  at  all  under the impression that  the petitioners  were

affected persons.  It was also contended that the normal remedy

available to the petitioners was to invoke the statutory right of

appeal and there was no exceptional circumstance to invoke the
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jurisdiction of the Tribunal under the Administrative Tribunals Act

before exhausting the remedy provided under the statute. 

15. Learned Senior Government Pleader also placed reliance

on  Annexure  R1  judgment  in  O.P.(KAT)  3467/2013  dated

04.12.2014 and contended that in the said judgment it was held

that the seniority list was finalised without taking into account

the leave without allowance for seeking employment abroad and

further  that  on  the  basis  of  the  wrong  seniority  assigned,

petitioners therein earned promotion as Staff Nurse Grade I and

thereafter the same was carried again in the final seniority list of

Head Nurses in the Medical Education Services as on 31.03.2011

which was published on 25.08.2011.  Taking cue from the said

decision,  learned  Senior  Government  Pleader  contended  that

since the fundamental mistake committed was in the office of the

3rd respondent and that too during the period the petitioners were

under that department the correction of the seniority list should

be by the 3rd respondent itself.  Learned Senior counsel for the

party respondents  apart from supporting contentions raised by

the  learned  Senior  Government  Pleader,  also  attacked  the  sit
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back  theory  put  forth  by  the  learned  Senior  Counsel  for  the

petitioners.  It was submitted that ever since the wrong casting

of the seniority list in the entry cadre became known to them,

they  were  following  it  up  without  any  delay  and  therefore,

principle  of  sit  back  sought  for  by  the  petitioners  cannot  be

applied in this case.  

16. It  was also contended by the learned Senior  Counsel

that Ext.R1 judgment produced along with the counter affidavit

filed by the Government, the issue raised by the petitioners is

settled  and  therefore  the  petitioners  are  bound  by  the  said

judgment also.  Further it was contended that Rule 27B of KS &

SSR  is the normal channel available to the petitioners since they

have suffered Annexure A23 order and therefore the Tribunal was

right in relegating the petitioners to seek their statutory remedy.

Learned  counsel  for  respondents  7  and  8  supported  the

contentions  advanced  by  learned  Senior  Counsel  and  learned

Senior Government Pleader.

17.  We  have  considered  rival  submissions  made  by  the

learned counsel and perused the records.  Since the thrust of the
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contentions  advanced  by  the  learned  Senior  Counsel  for  the

petitioners  was  that  Annexure  A5  order  dated  4.9.2014  was

passed  by  the  1st respondent  without  complying  with  the

directions in Annexure A4 order of the Tribunal and was violative

of the principles of natural justice, we proceed to consider the

said  contention  first.   It  is  true  that  the  applicants  in  O.A.

N.375/2014  who  are  respondents  7  and  8  herein  were  alone

heard by the 1st respondent. 

18. Therefore the question remains, whether the petitioners

herein were affected parties who also were entitled to be heard

by the 1st respondent in compliance with Annexure A4 direction of

the Tribunal  We perused Annexure A5 and in fact, according to

us, 1st respondent has evaluated the situation of the seniority list

by bonafidely thinking that since the promotion was granted to

the respective parties by following the seniority list published in

the  entry  cadre  and  the  second  respondent  has  prepared the

seniority list in accordance with the said list, there was no defect

at all to the list prepared.  Bearing in mind the factual aspects in

that  background  only  the  1st respondent  has  met  with  the
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directions  contained  in  Annexure  A4.   To  put  it  otherwise  1st

respondent was bonafidely under the impression that Annexure

A1 seniority list prepared by the  3rd respondent in the cadre of

Staff  Nurse Grade II  was in order and therefore,  since the 1st

respondent  had  such  a  bonafide  impression,  we  are  of  the

considered opinion that while considering the appeal petitions of

respondents  7  and 8  the 1st respondent  was  never  under  the

impression that the petitioners were affected parties.  The said

view  of  the  first  respondent  is  further  reflected  in  the  last

paragraph of the said order when it stated that if at all there is

any discrepancy in the seniority list prepared at the entry cadre,

the  3rd respondent is directed to consider the said aspect also. 

 19. That apart on a perusal of Annexure A6 notice the  3rd

respondent has issued the said notice to the petitioners and other

affected persons after  drawing report  from the 2nd respondent

and  on  realising  that  a  mistake  has  crept  in  while  finalising

Annexure  A1  seniority  list  and  subsequent  seniority  lists.

Therefore, even the  3rd respondent became aware of the said

discrepancy in the seniority list only after evaluating the records
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available  with  the  parent  department  as  well  as  the  second

respondent.   On realising the said  situation  only  notices  were

issued  to  the  petitioners  and  other  employees  concerned.

Therefore, these circumstances persuade us to think that the first

respondent while disposing of Annexure A5 was not aware of the

fact  that  the  petitioners  were  affected  persons  and  viewed

accordingly,  we  are  of  the  considered  opinion  that  the  first

respondent  has  not  violated  the  direction  of  the  Tribunal  in

Annexure A4 nor was there any violation of principles of natural

justice.

20.Therefore,  the  attack  raised  by  the  petitioners  on

Annexure A5 cannot be sustained at all.  Since we have taken

such a view, we are also of the considered opinion that Annexure

A6 notice issued by the 3rd respondent can never be heard to be

illegal.  In that view of the matter there is no legal infirmity in

passing Annexure A23 order pursuant to the direction issued in

Annexure A5.  That apart if at all the petitioners were aggrieved

by  the  action  of  issuing  Annexure  A6  challenged  in  O.A.

No.61/2015 and when Annexure A21 interim order was passed by
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the  Tribunal  directing  the  petitioners  to  participate  in  the

proceedings before the  3rd respondent, that order should have

been  challenged  by  the  petitioners.   Furthermore,  when  final

order was passed in the said O.A. on 20.02.2015 closing the said

O.A. granting liberty to the petitioners to challenge Annexure A23

order  and Annexures  A5  and  A6,  the  said  final  order  in  O.A.

should have been the subject matter of challenge at least along

with this original  petition.  Having not done so the petitioners

cannot be heard to contend that the Tribunal was duty-bound to

entertain the original application challenging Annexure A23 order.

In short, the order passed by the Tribunal as per Annexure A21

and the final order in O.A. No.61/2015 dated 20.02.2015 have

become final  and conclusive  by applying also the principles  of

acquiescence.  In that view of the matter also, Annexure A5 order

passed by the 1st respondent has become final.  

21. We are of the considered opinion that for the reasons

discussed  above,  the  Tribunal  was  right  in  relegating  the

petitioners to seek their statutory remedy as provided under Rule

27B leaving open the contentions raised by the petitioners to be
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agitated  before  the  1st respondent  in  the  proposed  appeal.

Tribunal  has  also  held  that  under  normal  circumstances,  the

parties have to exhaust the statutory remedies as provided under

law before invoking the powers of the Tribunal. Learned Tribunal

by reserving the right of the petitioners to challenge the order

passed by  the 3rd respondent  in  O.A No.61/2015  can only  be

presumed as a safety vault provided, to the petitioners in case of

any  exceptional  circumstances.  But  when  the  application  was

considered, Tribunal realised that no exceptional  circumstances

existed, to entertain the same.  Even if any right was reserved;

Tribunal was bound by the stipulations contained under Section

20  of  the  Administrative  Tribunals  Act.   Tribunal  might  have

restrained itself by saying so, since it is a sound judicial principle

that,  it  is  not  open  to  the  author  to  explain  his  own

judgment/order  in  a  later  proceeding.  In  the  absence  of  any

illegality  in  Annexures  A5  and  A23  orders,  no  exceptional

circumstance  existed  enabling  the  petitioners  to  invoke  the

jurisdiction  of  the  Tribunal  without  exhausting  the  remedy

otherwise provided under law.
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22.  We  are  also  of  the  view  that  when  a  streamline  is

provided to impugn the grievances of the petitioners under law

definitely under ordinary circumstance,  the authority  conferred

with that power, has a right to exercise that power, enjoined with

duty to take a decision in accordance with law.  Therefore, we are

of the considered opinion that the Tribunal was fully justified in

relegating the petitioners to avail the statutory remedy.

23.  That  apart  respondents  as  well  as  the  intervening

petitioners in the I.A. referred supra, have advanced a contention

that since the petitioners have not impleaded the affected parties

in the original application, the original application suffered from

an incurable inherent defect and therefore, the maintainability of

the said application itself was at stake.  

24. Learned counsel for the intervening petitioners in that

background  has  invited  our  attention  to  the  judgment  in

Prabodh Verma and others v. State of Uttar Pradesh and

Others reported in  [(1984) 4 SCC 251] with specific reference

to paragraph 28 and canvassed the proposition that all affected

parties should be impleaded in the litigation and the same is not
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a substitute  for making any  person in representative capacity

and carrying  out  paper  publications.   Learned counsel  for  the

respondents 4 to 8 have also contended that the O.A. as well as

this O.P. are not maintainable in view of the inherent defect of

not  impleading  all  the  affected  parties  in  the  proceedings.

Learned  counsel  for  the  respondents  have  also  brought  our

attention  to  the  judgment  reported  in Khetrabasi  Biswal  v.

Ajaya Kumar Baral and others reported in (2004) 1 SCC 317

and  also  the  judgment  in  Siraj  v.  High  Court  of  Kerala

reported  in  2006(2)  KLT  923  (SC)  with  specific  reference  to

paragraphs  4  and  62  respectively  to  contend  that  an  order

passed without the affected parties on the party array is a nullity.

We find force in the said contention also.

25. However, we are leaving open the question with regard

to the application filed by the intervenors to implead in the O.P

since several other petitions are pending before this Court raising

the similar question. But, we heard counsel for the intervenors by

invoking our powers conferred under Rule 152(2) of the Kerala

High Court Rules.
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26. After evaluating the entire facts and circumstances and

law involved in the case, we find that there are no illegalities or

other  legal  infirmities  warranting  our  interference  in  the

impugned order of the Tribunal.  We make it clear that we have

not expressed any opinion on merits of the case and if at all any

observations are made, they are made for the sole purpose of

deciding the issues raised in this original petition.  If and when an

appeal is filed by the petitioners as provided under the Rules, the

1st respondent  shall  consider  the  same  untrammelled  by  any

observations contained in this judgment.  

Original  Petition  is  accordingly  dismissed  with  the  above

observations.

     Sd/-
                K. SURENDRA MOHAN

          JUDGE

    Sd/-
                                             SHAJI P. CHALY 

   JUDGE
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