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Dated this the  29th day of January, 2015

J U D G M E N T

An  interesting  question  with  regard  to  the

maintainability  of  the  second application  for  execution  by

the decree holders  arises for  consideration in  this  original

petition under Article 227 of the Constitution of India.  

2. In  a  suit  for  partition,  preliminary  decree  was

passed followed by final decree of which the decree holders

sought execution of the decree who are the second and the

first plaintiffs against the first and second defendants.  The

decree holders took out execution by E.A.Nos. 137/2013 and

138/2013 as per Ext.P1 and Ext.P2 execution petitions.  An

Amin  was  deputed  for  delivery  of  the  property  who  filed

Ext.P3 report dated 30.08.2014 which reads as follows:

“Report:  ©JøÕÈáØøßºîí 2014_Þ¢ ÎÞIí ³·Øíxí

ÎÞØ¢  30  ÄàÏÄß  ©çgÖ¢  ©ºîíAí  çÖ×¢  3  pm

ÎÃßçÏÞ¿á ÕÞÆß, ÎáøÖáµÞøX, ØVÕîÏV, çÉÞÜàØí
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®KßÕçøÞ¿í ÉGßµ ÕØñáÕßW ÙÞ¼øÞÏß ØVÕîÏV

¥{KáÄßøßºîí ÄßGæM¿áJß ®æK çÌÞicæM¿áJß

ÄK  ÁßdµßÉGßµ  ÕØñá  [MQRFGHIJKLM] ÍÞ·¢

¥{Kí  ÄßGæM¿áJßJKÄí  ¾ÞX  çÌÞicæMG

çÖ×¢  ©JøÕá¢  ÁßdµßMµVMá¢  ÎáøÖ¿ßMßºîí

dÉØßi¢  æºÏñí.å¥çMÞZ  ¥Õßæ¿  µâ¿ßÏ

Ä¿Tøáæ¿  ØÞKßicJßW  ÉGßµ  ÕØñá  ²KÞ¢

dÉÄßAí  Äßøßºî  ¼  ÍÞ·¢  0,05,500  dÉÄßµ{áæ¿

èµÕÖJáÈßKá¢  ÈßøáÉÞÇßµ¢  Õß¿VJß

ÕßæGÞÝßMßºîí  ¥Äßæa  ®ÅÞVj  ¥ÕµÞÖßÏÞÏ

ÕÞÆßAí  çÕIß  ¯xáÕÞBß  ØVÕîØÞÄdLÎÞÏß

ÉGßµÕØñáÕßW  dÉçÕÖßMßºîí

èµÕÖæM¿áJßÏßGáUÄÞµáKá. ”

3. The  kychit  executed  by  the  decree  holders  in

E.P.No.137/2013  is  produced  as  Ext.P4  which  reads  as

follows:

“çÎWÈOV   çµØí  çµÞ¿ÄßÈßÏáµñÈÞÏ  ¦ÎßX

çÉÞÜàØí  ØÙÞÏçJÞæ¿ Áßdµß  ÉGßµ ÕØñáÕßW

ÙÞ¼øÞÏß  ÉïÞÈßW  ÕßÕøßAá¢  dÉµÞøÎáU

[MQRFGHIKLM] dÉµÞøÎáU  ÉGßµÕØñá

®ÈßAÕµÞÖæMGÄá çµÞ¿Äß ÈßÏáµñÈÞÏ ØVÕîÏV

¥{Kí  Äßøßºîí  ¥ÄßøáµZ  ¥{KáÄßGæM¿áJß

ÕßÇßA¿AÞøßW  ÈßKí  Õß¿VJß  çÕVæM¿áJß
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ÕßÇßÏá¿ÎØíÅÈÞÏ ¾ÞX §çK ÆßÕØ¢ (30/8/2014)

ØVÕîØbÞÄdLcçJÞæ¿  dÉçÕÖßºîá   ¥ÕµÞÖ¢

ØíÅÞÉßºîá  §ÄßÈÞW  ØNÄßºîá  çÌÞÇßMßºîá

æµÞUáKá.”

4. That  is  with  respect  to  E.P.No.  137/2013.   As

regards E.P.No. 138/2013, the Amin report reads as follows:

“©JøÕßX  dÉµÞø¢  2014  ¦·Øíxí  ÎÞØ¢

29_Þ¢  ÄàÏîÄß  ÉµW ©çgÖ¢  2  ÎÃßçÏÞ¿á  µâ¿ß

ØVçÕîÏV, çÉÞÜàØí, ÎáøÖáµÞøX, ÕßÇß ©¿ÎØíÅ,

®KßÕçøÞæ¿ÞM¢  Áßdµß  ÉGßµ  ÕØñáÕßW

ÙÞ¼øÞÏß  Ä¿Tøáæ¿Ïá¢  ØÎàÉØíÅøáç¿Ïá¢

ØÞKßicJßW  ØVæÕîÏV  ¥{Ká  Äßøßºîí

ÄßGæM¿áJßÏ  çÖ×¢  ®ÜáµµZ  µIí

çÌÞicæMGá  æµÞIí  ÎáøÖáµÞøæÈ  æµÞIí

ÎáøÖ¿ßMßºîí  ©JøÕá¢  ÉGßµÏá¢  dÉØßiàµøßºîí

Äá¿VKí  Áßdµß  ÉGßµçÏÞæ¿ÞM¢  ÄKßøßAáK

ÉïÞÈßW ÕßÕøßAá¢ dÉµÞø¢ RA.B.C.S.P.A.Q ®Kí

çø¶æM¿áJß  µÞÃßºîßGáU  ÍÞ·¢  ÕØñá

ÕßÇßA¿AÞøßW  ÈßKá¢  Õß¿VJß  çÕVæÉ¿áJß

¯æx¿áJí ©JøÕßW ÕßÕøßAáK çÉøáµÞøßÏÞÏ

ÕßÇß  ©¿ÎØíÅÏíAí  ØVÕî  ØbÞÄdLcçJÞæ¿

dÉçÕÖßºîí ¥ÕµÞÖ¢ ØíÅÞÉßºîí ¥ÈáÍÕßAX ÕßGá

æµÞ¿áJ  ÕßÕø¢  §ÄßÈÞW  çÌÞÇßMßºîá
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æµÞUáKá.”

5. The  kychit  executed  by  the  decree  holders  in

E.P.No.138/2013  is  produced  as  Ext.P5  which  reads  as

follows:

“çÎWÈOV  çµØßW  çµÞ¿ÄßÈßÏáµñÈÞÏ

¦ÎßX  çÉÞÜàØí  ØÙÞÏçJÞæ¿  Áßdµß  ÉGßµ

ÕØñáÕßW  ÙÞ¼øÞÏß  ÉïÞÈßW  ÕßÕøßAá¢

dÉµÞøÎáU [ABCSPA] §dÉµÞøÎáU ÉGßµÕØñá

®ÈßAÕµÞÖæMGÄá  çµÞ¿Äß  ÈßÏáµñÈÞÏ

ØVÕîÏV  ¥{Kí  Äßøßºîí  ¥ÄßøáµZ

¥{KáÄßGæM¿áJß  ÕßÇßA¿AÞøßW  ÈßKí

Õß¿VJß çÕVæM¿áJß ÕßÇßÏá¿ÎØíÅÈÞÏ ¾ÞX

§çK ÆßÕØ¢ (29/8/2014)  ØVÕîØbÞÄdLcçJÞæ¿

dÉçÕÖßºîá   ¥ÕµÞÖ¢  ØíÅÞÉßºîá  §ÄßÈÞW

ØNÄßºîá çÌÞÇßMßºîá æµÞUáKá. ”

6. Subsequently,  the  decree  holders  filed

E.A.No.209/2014 in E.P.No. 137/2013 and E.A.No. 210/2014

in  E.P.No.  138/2013  by  pointing  out  that  there  was

deficiency in the earlier delivery and that the building which

was situated in the property wherein the judgment debtors

remained,  was not delivered by the  Amin for  the reason



O.P.(C) No.2983 of 2014
-5-

that  there  was  no  order  from  the  court  to  remove  the

judgment debtors forcibly and evict them from the premises

concerned.  

7. The  judgment  debtors  resisted  the  petitions  by

pointing  out  that  the  second  execution  petition  is  not

maintainable.   The  contention  taken  was  that  having

permitted the judgment debtors to remain in the premises

and  having  executed  a  kychit  accepting  that  the  entire

property  of  which  delivery  was  sought  for  has  been

delivered, it cannot now be said that there was deficiency in

delivery and therefore the second execution application is

not maintainable.  If at all the decree holders are aggrieved,

they have to file a separate suit.

8. The  executing  court  considered  the  rival

contentions  and  came to  the  conclusion  that  there  is  no

merit in the contentions taken by the judgment debtors and

ordered delivery of the property which was sought for in the

respective E.A.s.  
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9. The said order is under challenge.

10. Sri.  K.S.  Hariharaputhran,  the  learned  counsel

appearing for the petitioner contended that the court below

was not justified in law in ordering delivery once again in the

light of the fact that in the earlier execution application, as

per  the kychit  executed by the  decree  holders,  they  had

obtained delivery of the entire property as sought for in the

execution petitions and they had endorsed that the decree

was  satisfied.   If  that  be  so,  even  assuming  that  the

judgment  debtors  remained in  possession  of  the  property

thereafter, a second application is not maintainable and the

only  remedy  available  to  the  decree  holders  is  to  file  a

separate  suit.   For  the  above  proposition,  the  learned

counsel  relied  on  the  decision  reported  in  Varghese v.

Chacko [1964 KLT 226] and  Upper Ganges Sugar Mills

Ltd. v. Khalil-ul-Rahman and Others [AIR 1961 SC 143].

On the basis  of  those decisions,  it  was contended that  in

those cases, the facts indicate that symbolic delivery was
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taken and the judgment debtors were allowed to continue in

possession of the property.  Later, when actual delivery was

sought for, the court held that the second execution petition

for relief of actual delivery is not maintainable and the only

remedy available to the decree holders is to file a separate

suit.   According to  the learned counsel,  the  principle  laid

down in  the above decisions  applies  with all  force to  the

case on hand.  The court below is therefore not justified in

allowing  the  application  filed  for  delivery  by  the  decree

holders.

11. The  learned  counsel  appearing  for  the

respondents on the other hand contended that  it  is  not a

case of obtaining symbolic delivery in the first instance, but

it is a case of deficient delivery.  Even though the delivery of

the  entire  property  was  sought  for  in  the  first  execution

petitions,  after  removing  the  judgment  debtors  who  are

found to be in possession of the property.  The Amin, under

the pretext that there was no order from the court directing
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forcible eviction of the judgment debtors from the premises,

had only  delivered the rest  of  the property excluding  the

portion  occupied  by  the  building  in  possession  of  the

judgment debtors.  Referring to the decree, it was pointed

out  that  the  judgment  debtors  were  given  the  option  to

remove the shed on eviction and if they failed to do so, the

decree holders were allowed to pull down the same.  It is

also significant to notice according to the learned counsel

that even after the first so called delivery of the property,

the execution petitions were not closed as endorsing that

the  decree  has  been  satisfied.   But  it  was  kept  pending

which  shows  that  there  was  no  complete  delivery  of  the

property.  When there is no complete and full satisfaction of

the  decree  recorded  and  a  part  of  which  remains

dissatisfied,  the  second  petition  for  delivery  would  be

maintainable.  The learned counsel relied on the decisions

reported in  K. Ramalingam and others  v. K.N. Krishna

Reddi and another [AIR 1974 Madras 325], Mst. Mumtaz
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Jehan v.  Mst. Insha Allah and Others [AIR 1983  Delhi

65] and  Jit  Singh v.  Bhago [AIR 2002 P & H 340].   The

learned  counsel  went  on  to  point  out  that  the  decisions

relied on by the learned counsel for the petitioner in those

decisions,  there  was  a  permission  granted  by  the  decree

holders  to  the  judgment  debtors  to  remain  in  possession

and that is conspicuously absent in the case on hand.  It was

in that context that the courts had occasion to hold that the

second execution petition is not maintainable.  

12. After  having  heard  the learned counsel  on  both

sides and after having perused the records, there seems to

be  considerable  force  in  the  submissions  made  by  the

learned counsel for the respondents.

13. The suit was one for partition in which the decree

holders  were granted shares.  They were given a decree of

their share and also they were given the right to have the

portion of the structure in their respective shares removed

or on failure of the judgment debtors to remove the same,
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they were allowed to pull it down.  It is true that in E.P.No.

137/2013  and  E.P.No.  138/2013  filed  by  the  respective

decree holders, they have sought for the following reliefs:

“xxxxxxxxxxxxxxxx

2) ¦ÏÄßÈÞW ¿ß ÍÞ·¢ ÕØñáÕá, ¥ÄßW ÕøáK
ÉáøÏáæ¿  ÍÞ·Õá¢  (çÕIßÕKÞW  ÉáøÍÞ·¢  æÉÞ
{ßºîáÎÞxß)  1_Þ¢  ÕßÇßA¿AÞøßæÏ  ÕßæGÞÝßMßºîí
çµÞ¿ÄßÏßW  ÈßKá¢  ¦ÎàçÈÏá¢  Îxá¢  ÈßÏÎßºîá
ÕßÇß©¿ÎØíÅÏÞÏ  2_Þ¢  ÕÞÆßAá
È¿JßèµÕÖæM¿áJß ÄøáKÄßÈá ¥ÈáÕÆßAÃ¢.

xxxxxxxxxxxxxxxxxxxxx”

Similar is the prayer in the other execution petition also.  

14. It is true that the  Amin's endorsement is to the

effect which has already been referred to above and so also

the endorsements in the kychit executed by the respective

decree  holders.   However,  it  is  significant  to  notice  that

there  is  no  endorsement  by  the  Amin  nor  was  any

acceptance  by  the  decree  holders  that  structure  in  the

property had been removed even though the decree holders

accepted that the property has been delivered to them.  

15. The question is whether the endorsement by the
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decree holders that  the property  has been delivered in  a

situation  whereby  the  judgment  debtors  who  were  in

occupation of the shed and who were in occupation of the

property  will  also  deemed  to  have  been  removed  from

possession. 

16. One fact needs to be noticed.  There is no case for

the  judgment  debtors  that  the  decree  holders  permitted

them to remain in the property.  

17. In the decision reported in  Varghese v.  Chacko

[1964 KLT 226] the facts indicate that what was sought for

is symbolic delivery and the decree holders were satisfied

with  the  same.   If  they  were  not  satisfied  with  symbolic

delivery,  they  could  have  obtained  actual  delivery  of  the

property.  It was thereafter that they filed second execution

application  for  actual  delivery  purporting  to  be  under

Section 47 of the C.P.C.  It was in that context, it was held

that after having permitted the judgment debtors to remain

in possession of the property and after having endorsed that
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they were satisfied with the symbolic delivery, the second

execution petition  cannot  lie.   In  the decision reported in

Shew Bux Mohata  v. Bengal Breweries Ltd.  [AIR 1961

SC 137], the decree holders had accepted the delivery of

possession  without  actual  removal  of  the  portion  in

possession  of  the  judgment  debtors.   It  is  seen  that

permission was granted to the judgment debtors to remain

in  possession  and  the  decree  holders  let  the  execution

petitions be closed on that basis.  It was thereafter that they

had moved the second application for execution wherein the

Apex Court had occasion to observe as follows:

“22.  It  is  true that the Nazir's  return showed

that  defendant  No.  4  had  not  been  bodily

removed. But the same return also shows that

it had not been so removed because of certain

arrangement  arrived  at  between  it  and  the

decree-holders and as the decree-holders had

not  required the  removal  of  defendant  No.  4

from the premises.Now under O.  21,  R.  35 a

person in possession and bound by the decree

has to be removed only if necessary, that is to

say, if necessary to give the decree-holder the
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possession  he  is  entitled  to  and  asks  for.  It

would not be necessary to remove the person

in  possession  if  the  decree-holder  does  not

want such removal.  It  is  open to the decree-

holder to accept delivery of possession under

that rule without actual removal of the person

in possession. If he does that, then he cannot

later  say  that  he  has  not  been  given  that

possession to which he was entitled under the

law.  This  is  what  happened in this  case.  The

decree-holders  in  the  present  case,  of  their

own  accepted  delivery  of  possession  with

defendant  No.  4  remaining  on  the  premises

with their  permission.  They granted a receipt

acknowledging full delivery of possession. They

permitted the execution case to be dismissed

on September 8,  1949,  on the  basis that full

possession  had  been  delivered  to  them  by

defendant No. 4.  The fact that they put their

guards  on  the  premises  as  mentioned in  the

Nazir's  return would also show that they had

obtained  full  possession.  It  was  open  to  the

decree-holders  to  accept  such  possession.

Having once done so,  they are bound to the

position  that  the  decree  has  been  fully

executed, from which it follows, that it cannot

be executed anymore.In  the case of Jagadish

Nath  Roy v.  Nafar  Chandra Parmanik,  35  Cal
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WN 12: (AIR 1931 Cal 427), an exactly similar

thing had happened and it  was held that the

decree was not capable of further execution. It

was there said a. p. 15 (of Cal WN): (at p. 429

of AIR).

"The case, therefore, seems to me to be

one of  those  cases  in which a decree-

holder  having  armed  himself  with  a

decree  for  khas  possession  executes

that  decree  in  the  first  instance  by

obtaining  symbolical  possession  only

with some ulterior object of his own, and

thereafter subsequently and as a second

instalment asks for khas possession. The

question  is  whether  such  a  course  is

permissible  under  the  law.  I  am  of

opinion that it is not.''

We entirely agree with the view that was there

expressed.”

18. Order  XX1  Rule  35  of  the  C.P.C.  deals  with

delivery of the property which reads as follows:

“35. Decree for immovable property:- 

(1)  Where a decree is for the delivery of

any  immovable  property,  possession  thereof

shall be delivered to the party to whom it has
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been adjudged, or to such person as he may

appoint to receive delivery on his behalf, and, if

necessary, by removing any person bound by

the decree who refuses to vacate the property.

(2) Where  a  decree  is  for  the  joint

possession  of  immovable  property,  such

possession shall be delivered by affixing a copy

of the warrant in some conspicuous place on

the property and proclaiming by beat of drum,

or other customary mode, at some convenient

place, the substance of the decree.

(3) Where  possession  of  any  building

or enclosure is to be delivered and the person

in possession, being bound by the decree, does

not afford free access,  the Court,  through its

officers, may, after giving reasonable warning

and  facility  to  any  woman  not  appearing  in

public according to the customs of the country

to withdraw, remove or open any lock or bolt or

break  open  any  door  or  do  any  other  act

necessary  for  putting  the  decree-holder  in

possession.”

19. It  is  well  settled that  the delivery can be either

symbolic or actual delivery.  When some person other than

the judgment debtor is in possession of the property, usually
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symbolic delivery is resorted to.  

20. In the case on hand, actual delivery was sought

for.  It may be remembered in the context that the decree

was to the effect that decree holders are entitled to get their

respective shares and if any structure is found to be in the

occupation of the judgment debtors,  those structures were

either  to  be removed by the judgment debtors  or  if  they

failed to do so, it could be pulled down.  

21. The second application for execution was laid on

the ground that there was deficiency in the execution that

the  Amin  did  not  evict  the  judgment  debtors  from  the

possession of the property wherein the shed was situated

under the pretext that there was no order from the court

below to do so.  It is true that going by the endorsements,

the decree holders have endorsed that they have obtained

whatever is delivered to them.  But there is nothing to show

that there was any attempt to remove the judgment debtors

from the shed or there was any attempt to pull  down the
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shed and to give vacant possession of the  land occupied by

the shed.  In the above context, the decision reported in K.

Ramalingam  and  others  v. K.N.  Krishna  Reddi  and

another [AIR 1974 Madras 325] may be of some relevance.

After  considering  the  facts,  the  Madras  High  Court  had

occasion to observe as follows:

“15. From the  above stated Supreme  Court

decision it is clear that if the decree-holder is

satisfied with alleged delivery  of  possession,

whether physical or symbolical, he cannot on

a subsequent date ask for  actual  possession

by  filing  a  second  execution  petition;

subsequent  execution  petition  can  be

entertained only in cases where there was no

legal,  complete  and  effective  delivery  of

possession on the earlier occasion.

17. Thus  it  is  clear  from  the  aforesaid

decision  that  whatever  may  be  the  conflict

between  some  decisions  regarding  filing  an

execution petition for a second time after the

decree for possession has been satisfied, one

thing is certain that if on the previous occasion

there  was  no  legal,  complete  or  effective

delivery, a second execution petition was not

a bar.  As far as the present case is concerned,
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the judgment-debtors (appellants) themselves

accept  the  fact  that  there  was  no  actual

physical  delivery given to the decree-holder.

They have come forward with a specific case

that  the alleged handing over of the  actual

possession is not true and that as a matter of

fact  they  are  in  possession  of  the  property.

The only persons who could object to a second

execution petition if filed, on the basis that the

decree has already been satisfied, themselves

state  that  there  was  no  legal,  complete  or

effective  delivery  of  the  property.   In  these

circumstances,  there  is  absolutely  no

substance in the argument that a subsequent

execution petition will be objected to as a bar

as if it will be a second execution petition filed

after the decree has been satisfied.”

22. It could not be said that in all cases where if there

is an earlier delivery, the second execution petition will not

lie.  The case of the decree holders is that even in spite of

the earlier  delivery,  there has not been complete and full

satisfaction  of  the  decree  and  a  portion  of  the  decree

remains  dissatisfied,  the  second  application  for  execution

will  certainly  lie.   Even  in  the  decision  relied  on  by  the
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learned counsel for the petitioner, such a possibility was not

excluded.   The  two  decisions  relied  on  by  the  learned

counsel  for  the  petitioner  are  cases  where  the  decree

holders  consciously  accepted  the  symbolic  delivery  when

the  judgment  debtors  were  in  actual  possession  of  the

property and permitted the judgment debtors to remain in

the property.  It was in that context  that it is observed that

the second execution application is not maintainable.  

23. In the case on hand, there is nothing to show that

either  explicitly  or  impliedly  the  judgment  debtors  were

permitted by the decree holders to remain in  possession of

the property.  Their grievance was that even though there

was an order for delivery of the property by the court, the

Amin  under  the  pretext  that  there  was  no  specific  order

directing forcible eviction of the judgment debtors and also

to pull down the structures, did not deliver that portion of

the  property  wherein  the  shed  stood  and  which  was

occupied by the judgment debtors.  
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24. The second application will have to be viewed in

the above context.   There was no case for  the judgment

debtors that they were allowed to remain in possession on

permission  given  by  the  decree  holders.  In  their  counter

claim,  they  only  said  that  the  decree  holders  having

accepted  delivery  cannot  now  turn  down  and  say  that

delivery has not been effected and the second application is

not  maintainable.   There  is  nothing  to  indicate  that  the

decree  holders  had  accepted  the  delivery  on  the  first

occasion  permitting  the  judgment  debtors  to  remain  in

possession and occupation and that the judgment debtors

remained in occupation on the basis of such a concession

made by the decree holders.  Even though it may appear

that  the  two  endorsements  made  by  the  decree  holders

would indicate that the property has been delivered, it can

only be taken as the property excluding the portion where

the  shed  stood  and  that  was  delivered  to  the  decree

holders.   There is  no mention in the two delivery  reports
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made by the Amin and that kychits executed by the decree

holders  that  there  was  removal  of  the  judgment  debtors

from  the  premises  and  removal  of  the  shed  from  the

premises in question.  

25. It  is  also significant to notice that after the first

delivery  note  made  by  the  Amin  and  also  the  so  called

kychits said to have been executed by the decree holders,

the  execution  petitions  were  not  closed  and  it  remained

alive for the decree holders to move for further execution of

the  decree  on  the  ground  that  an  earlier  execution  of

delivery was deficient. 

26. Had it been a case where the decree holders were

satisfied  with  the  first  delivery,  that  would  have

automatically  resulted in closing of  the execution petition

which was not done in the case on hand.  That would show

that  the  decree  holders  had  objection  at  least  were

dissatisfied by the delivery initially.  Viewed from that angle,

the  court  below  was  justified  in  entertaining  the  second
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application for delivery.

27. This petition is without merits and it is accordingly

dismissed.

28. After pronouncement of the judgment, the learned

counsel  appearing  for  the  petitioner  requested  for  some

time to be granted to him to take further steps if so advised

and also to vacate the premises.

Considering the totality of the circumstances, it is felt

that  a  months  time   can  be  granted  to  the  petitioner  to

vacate the premises.   The petitioner shall  file an affidavit

before the court below undertaking to vacate the premise

on or before 28.02.2015 unconditionally within three weeks

from today.  If the affidavit is not filed within two weeks, the

execution court may proceed in accordance with law.  

    P.BHAVADASAN
           JUDGE
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