IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE ANTONY DOMINIC
THE HONOURABLE MR. JUé&TICE ALEXANDER THOMAS
MONDAY, THE 2ND DAY OF FEBRUARY 2015/13TH MAGHA, 1936

RCRev..No. 41 of 2012 ()

AGAINST THE ORDER/JUDGMENT IN RCA 6/2009 of Il ADDL. RENT CONTROL APPELLATE
AUTHORITY/DISTRICT JUDGE, KOZHIKODE- Il DATED 4.11.2011

AGAINST THE ORDER/JUDGMENT IN RCP 147/2006 of RENT CONTROL COURT/ADDL.MUNSIFF
COURT-l, KOZHIKODE DATED 29.11.2008
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NEDUNGATTOOR AMSOM, DESOM PINCODE 673010.
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S/O SIVANANDAN, KATTILE PURAKKAL
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NEDUNGATTOOR AMSOM, DESOM PINCODE 673010.

4. SHIMNAV.S., D/O SIVANANDAN,

5. P. SAVITHRI,
D/O ACHUTHAN, MALAPRAMBA, NEDUNGOTTOOR AMSOM DESOM
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6. P. CHANDRIKA,
D/O ACHUTHAN, PONNAPPURATH VEEDU, MALAPARAMBA
NEDUNGOTTOOR AMSOM, DESOM, KOZHIKODE TALUK. 67300.

7. P. DEVAKI
D/O. ACHUTHAN, PONNAPPURATH VEEDU, MALAPARAMBA
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R1 TO 4 BY ADV. SRI.K.P.SUDHEER
R1 TO 4 BY ADV. SRI.SUMODH MADHAVAN NAIR
R1-R 4 BY ADV. SRL.LR.SUDHIR

THIS RENT CONTROL REVISION HAVING COME UP FOR ADMISSION ON 02-02-2015,
A/W.R.C.R.NO.210/2012 THE COURT ON THE SAME DAY PASSED THE FOLLOWING:



ANTONY DOMINIC & ALEXANDER THOMAS, JJ.

Dated this the 2" day of February, 2015
ORDER
ANTONY DOMINIC, ].:

The petitioners in R.C.Rev.N0.210/2012 filed R.C.P.No.
147/2006 on the file of the Rent Control Court, Kozhikode, seeking
eviction of the tenant, the petitioner in R.C.Rev.No. 41/2012. In the
petition, the grounds urged were under Secs. 11(2)(b), 11(3) and 11
(4)(iii) of the Rent Control Act. The Rent Control Court by its order
dated 29" November, 2008, allowed the petition as prayed for. This
order was challenged by the tenant by filing R.C.A.N0.6/2009. The
Rent Control Appellate Authority, Kozhikode, disposed of the appeal
by its judgment dated 4.11.2011, confirming the findings of the
Rent Control Court insofar as the grounds under Secs. 11(2)(b) and
11(4)(iii) are concerned and reversed the finding insofar as Sec.11(3)
is concerned. The tenant has filed R.C.Rev.No. 41/2012 and the
landlords have filed R.C.Rev.N0.210/2012, aggrieved by the order
to the extent it is against them.

2. We heard the learned counsel for the landlords and the
learned counsel appearing for the tenant.

3. Insofar as R.C.R.N0.41/2012 filed by the tenant is

concerned, his grievance is against the finding of the lower



R.C.R.41/12 & cc -2
authorities under Secs.11(2)(b) and 11(4)(iii). Insofar as Sec.11(2)(b)
is concerned, the case of the landlords was that the petition
scheduled rooms were let out to the tenant on a monthly rent of
Rs. 2,800/- and that rent was paid only upto 24.5.2004, leaving
rent for the subsequent period in arrears. However, the tenant
contended that rent upto to January, 2006 has been paid and that
the rent for the subsequent period was deposited in the Rent
Control Court. Therefore, in essence, the dispute on this issue was
confined to the period between 24.5.2004 and January, 2006.
Reading of the orders show that though it was the case of the tenant
that he had paid rent during the aforementioned period and that he
had documents evidencing such payments, he did not produce any
of those documents to substantiate his contention. It was in such
circumstances, the Rent Control Court accepted the case of the
landlords under Sec.11(2)(b) of the Rent Control Court. This finding
of the lower authorities does not suffer from any illegality.

4. The second ground, that is concurrently upheld by both
the lower authorities, is under Sec. 11(4)(iii) of the Act. Insofar as
this contention of the landlords is concerned, their case was that the

tenant had in his possession building Nos.19/1775 and 19/1776,



R.C.R.41/12 & cc -:3:-

which could be made use of conveniently for the purposes of his
business establishment, M/s.Equipment Agencies. The relevant
averments are contained in paragraph 6 of the petition, which reads

thus:

nw

6. af) @Y AU 96 a0@&]algld BEE g lon slwomd MSOWIAUGIAM
af)@Naionmds agRBaVIaS D ®ajaiSe 921QYAOM alGl® @EOWIC3 19/1775, 19/1776 af)an]
MmNIB  ODHSISEBS)e GRRDIEMOS  Eal3AN O} 211l  HOBHANOHILNBS®)o
)@y HHUOS  ERYAIIADTIN)  AUBOHOVWIHho  ATBIVOV®)e 200K Sld  OHFISOTIOMO
a@BAINOY  HEPV]  cooWlHamBo  &leed  BIVOOV] AT AIYM@)e  0deHa|g)ds
OBHSISCOMHNIB  QAUBOOVWIDo  AVDHOY  BH)S)MENBIOAOMBIAN). @)  BHIVMADMILN .
a00&Ha|Sld: 0d>GISe @Bl a03HBH0dSE @FlTTIM) ®O)AI0B  MINRLIVIOMOVIG)BB®).
DA (a1H00: B3¥1a{londnd a00eBH0BHH BRUIBOM:OU. alaslajlg)sse)eosymn).”

The answer to this plea of the tenant is contained in paragraph
5 of the objections filed by the tenant, which is extracted below for

reference:

5. a0@%dl  6-00 QM@ (alaROaila]  AVOTHB)e  VVCEOWI  AVDIORD

ARUIHSIMEL. ) OYHHHUIGH  DME M) aloW)M NGB a@OyddHl  H21QOI)AM
G2JOISOBIN  GRMIGVIRINIVIGBS@L].  GRVO  CHIAWDVEMIV] 2O DalGWIUTHHOM
aIQe0)es).”

Reading of the above shows that the fact alleged by the landlords,
that the tenant had building Nos.19/1775 and 19/1776, in their
possession was not denied in the objection. On the other hand, the
only contention raised was that the buildings mentioned above
could be used only for the purpose of go-down or in other words,
was unsuitable for his business. The evidence of the tenant shows
that the said building is also situated in a commercially important

area and the total area of the building was 260 sq. mtrs. It is



R.C.R.41/12 & cc -4 -

appreciating this evidence that the Rent Control Court and the
Appellate Authority came to the conclusion that the building in
question was more than sufficient and convenient for the tenant to
carry on his business.

5.  For the first time before this Court the counsel for the
tenant contended that Sec.11(4)(iii) is not attracted to the facts of
this case. According to him, to attract Sec.11(4)(iii) the tenant must
be having in his possession a building or should subsequently
acquire possession of a building or should put up a building, which
is reasonably sufficient for his requirements in the same city, town
or village. The counsel contended that while the petitioner in his
individual capacity is the tenant of the scheduled building, it is
M/s.Equipment Agencies, which is in the possession of building
Nos.19/1775 and 19/1776. Therefore, according to him, since the
requirements of Sec. 11(4)(iii) are not satisfied, this provision could
not have been pressed into service.

6. We are unable to appreciate this argument. First of all
the fact of possession of building pleaded in paragraph 6 of the rent
control petition was not disputed by the tenant in paragraph 5 of his

objection, extracted above. The only dispute raised was that it was



R.C.R.41/12 & cc -:5:-

not suitable for his requirements. The only dispute raised was that it
was not suitable for his requirements. The title deeds pertaining to
the said building which may have substantiated the case now
argued before us are also not available on record. Therefore, the
truth of this contention also is not established. Therefore, the truth
of this contention also is not established. Thirdly, the rent deed,
Ext.A-1 shows that the tenant has signed the document describing
himself as the managing partner of Equipment Agencies, a
partnership firm and the building in question was also used for the
purposes of the business of the firm only. It is despite this, that a
belated argument is now raised before us that Sec.11(4)(iii) could
not have been invoked by the landlords. We, therefore, reject this
contention raised now before us.

7.  This being issues that are relevant insofar as R.C.Rev.No.
41/2012 is concerned, the R.C.R. lacks merits and is only to be
dismissed.

8. Insofar as R.C.Rev.No. 210/2012 filed by the landlords is
concerned, that revision is confined to the finding of the Rent
Control Appellate Authority in relation to Sec.11(3) of the Act urged

by the landlords. The landlords filed the rent control petition in



R.C.R.41/12 & cc -:6:-
which they urged Sec.11(3) by contending that the son of the 2™
petitioner was a third year medical student and that on completion
of his course, he wanted to set up a clinic of his own. However,
when the 2" petitioner was examined as PW-1, in answer to the
guestion whether his son intended to go for further studies, he gave
a vague answer that it was upto his son to decide whether to go for
higher studies or not. Therefore, this shows that he was not certain
that his son would come and set up a clinic. In such a situation, in
proof of their claim of bona fide need of the building for the
occupation of the 2" petitioner's son, the landlords should have
examined the 2" petitioner's son, which also was not done. This is
one the main reasons, which persuaded the Rent Control Appellate
Authority to interfere with the finding of the Rent Control Court
under Sec.11(3). We are unable to see any fault with the logic of the
Rent Control Appellate Authority. In such circumstances, we decline
to interfere with the order passed by the Appellate Authority as
prayed for by the landlords in R.C.Rev.N0.210/2012. Therefore,
R.C.Rev.No. 210/2012 is only to be rejected.

Accordingly, R.C.Rev.N0s.41/2012 and 210/12012 are

dismissed.



R.C.R.41/12 & cc -7 -

0. At this stage, the learned counsel for the petitioner in
R.C.Rev.No. 41/2012, sought a reasonable time to surrender vacant
possession of the building to the landlords. When this request was
made, the learned counsel for the landlords submitted that rent is in
arrears from November, 2011. Taking note of the submissions
made by both sides and having regard to the fact that the premises
in question is used for commercial purposes, we allow six months'
time to the tenant to surrender vacant possession of the scheduled
premises to the landlords. This shall, however, be subject to the
condition that within three weeks from today, the tenant shall file an
affidavit before the Rent Control Court unconditionally undertaking
to surrender vacant possession of building in question to the
landlords on or before the expiry of the six months' time allowed by
us and also on their paying the arrears of rent due and continuing
to pay the same. The arrears of rent, if any, shall be paid within the
aforesaid three weeks' time.

Sd/-
ANTONY DOI\g(IjI\;I_C, JUDGE

sdk+ ALEXANDER THOMAS, JUDGE
///True copy///

P.S. to Judge
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