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ANTONY DOMINIC
&
SHAJI P. CHALY, JJ.

Dated this the 13" day of July, 2015

ORDER

Antony Dominic,].

This revision is filed by the assessee, who is aggrieved by
the order passed by the Tribunal in TA(VAT) No0.263/2008. By
this order, the Tribunal has confirmed the order of assessment
passed under Section 25 of the KVAT Act, whereby the
assessment was completed adding discount received by the
assessee also to be his turnover.

2. We heard the learned counsel for the petitioner and the
learned Government Pleader appearing for the respondent.

3. The only question that arises for consideration is
whether for the assessment year in question viz., 2005-2006, the
discount received by the assessee were also to be included to the
turnover of the assessee, for the purpose of levying tax under the
KVAT Act. Contention raised by the counsel for the petitioner is
that in view of Annexure - E, Circular No0.41/2007 dated

18.09.2007, judgment of this Court in Madras Fertilisers
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Limited v. Asst. Commissioner (Assessment), Special
Circle -II, Agrl. Income Tax and Sales Tax Dept,,
Ernakulam and Another [95 STC 134], the Andhra Pradesh
High Court in The State of Andhra Pradesh v. T.V.
Sundaram Iyengar & Sons Ltd. [65 STC 41] and the Apex
Court Judgment in Deputy Commissioner of Sales Tax (Law),
Board of Revenue (Taxes), Ernakulam v. Motor Industries
Co. [53 STC 48], the discount received by the assessee is not
liable to be included in the turnover of the assessee.

4. On the other hand, according to the learned Government
Pleader, in view of the provisions contained in Section 2(lii) read
with its explanations, the assessing authority has rightly
included the discount received by the assessee, also to the
turnover.

5. The above dispute, has to be resolved in the light of the
provisions of the KVAT Act. Section 2(lii) defines turnover. As
per this provision, the turnover means the aggregate amount for
which goods are either bought or sold, supplied or distributed by

a dealer. Explanation VII to this section reads thus:

“Explanation VII:-Where a dealer sells any
goods purchased by him at a price lower than

that at which it was purchased and
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subsequently receives any amount from any
person towards reimbursement for the
balance of the price, the amount so received
shall be deemed to be turnover in respect of

such goods.”

Reading of the Explanation shows that where a dealer sells
any goods purchased by him at a price lower than at which it was
purchased and subsequently receives any amount towards
reimbursement of the balance of the price, the amount so
received shall be deemed to be turnover in respect of such
goods.

6. In so far as this case is concerned, admittedly the
assessee has sold cement purchased from Malabar Cements Ltd.
at a price lower than the price at which it was purchased by him.
Subsequently, the assessee has received further amounts from
Malabar Cements Ltd. towards reimbursement of the balance
price. Such a payment though called reimbursement of the
discount, is a payment in reimbursement of the balance of the
price, attracting Explanation VII to Section 2(lii). If that be so,
the amount so received by the assessee was liable to be added to

his turnover.
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7. This position is also clear from Explanation III to Clause

2 of Section 2(lii) which reads thus:

“(ii) Any discount on the price allowed in respect of
any sale where such discount is shown separately in
the tax invoice and the buyer pays only the amount
reduced by such discount; or any amount refunded
in respect of goods returned by customers shall not

be included in the turnover.”

This provision clarifies that what is to be excluded from the
turnover is only a discount on the price allowed by a dealer,
where such discount is shown separately in the tax invoice and
the buyer pays only the amount reduced by such discount.

8. The above provisions of the Act show that any
reimbursement of the price received by a dealer, is liable to be
included in his turnover whereas the discount allowed to the
customer, and shown separately in the tax invoice, is liable to be
excluded. If this be the statutory provision, the assessing
authority cannot be faulted for adding the payment received by
the assessee to his taxable turnover.

9. All the judgments relied on by the assessee, were
rendered in the context of the KGST Act and the corresponding
Sales Tax Law prevailing in the State of Andhra Pradesh and not

in the context of KVAT Act. In these judgments, the courts did
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not have any occasion to interpret a provision such as
Explanation VII to Section 2(lii) of the KVAT Act. We, therefore,
do not see any relevance to these judgments.

10. In so far as Circular No0.41/2007 is concerned, a copy of
the circular has been produced as Annexure - E. This circular
only deals with input tax claim and has no relevance in the
context of a case like that of the assessee. Therefore, we cannot
accept the contention of the counsel for the petitioner that by
this circular, the Government have nullified the effect of
Explanation VII (supra).

11. For these reasons, we do not find any reason to differ
from the view taken by the Tribunal confirming the orders of the
assessing authority and the first appellate authority.

Revision fails and accordingly it is dismissed.

Sd/-

ANTONY DOMINIC
JUDGE

Sd/-
SHAJI P. CHALY
JUDGE
Ssmv



