IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE P.BHAVADASAN
WEDNESDAY, THE 8TH DAY OF APRIL 2015/18TH CHAITHRA, 1937

OP(C).No.870 of 2015 (O)

I.LA.NO.2301/2014 IN O.S.NO.16/2014 OF THE MUNSIFF COURT KUTHUPARAMBA.

PETITIONER/PETITIONER/PLAINTIFF:

PADICHERY MOYYARIKKANDY SUBAIDA,
W/O0.YOUSUF,AGED 45 YEARS,NO OCCUPATION,
PANOOR AMSOM AND DESOM,
P.O.PANOOR,THALASSERY TALUK,PIN-670692.

BY ADV. SRI.CIBI THOMAS

RESPONDENT'S/RESPONDENTS/DEFENDANTS:

1. ARYAKKUL SUHARA,W/O.KASIM,AGED 49 YEARS,
NO OCCUPATION,MANATHANA AMSOM,
MURINGODI DESOM,P.O.PERUMPUNNA,
THALASSERY TALUK,PIN-670673.

2. CHEKKAIT MAYAN,S/O.POKKER,AGED 73 YEARS,
AGRICULTURIST,MANATHANA AMSOM,
PERAVOOR DESOM,P.O.PERAVOOR,
THALASSERY TALUK-670692.

3. ARYAKKUL KHADEEJA,D/O.UMMER,AGED 51 YEARS,
NO OCCUPATION,MANATHANA AMSOM,
MURINGODI DESOM,P.O.PERUMPUNNA,
THALASSERY TALUK,PIN-670673.

4, ARAYAKKUL SARU,D/0.MOOSA,AGED 49 YEARS,
NO OCCUPATION,MANATHANA AMSOM,
MURINGODI DESOM,P.O.PERUMPUNNA,
THALASSERY TALUK,PIN-670673.

5. PADIKKUNNEL ISMAIL,S/O0.MOITHEEN,
PADIKKUNNEL HOUSE,AGED 60 YEARS,COOLIE,
MANATHANA AMSOM,MURINGODI DESOM,
P.O.PERUMPUNNA,THALASSERY TALUK,PIN-670673.
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YOUSAF PUTHIYA PURAYIL,S/0.MAMMAD,AGED 66 YEARS,
BUSINESS,PUTHIYA PURAYIL HOUSE,

MANATHANA AMSOM,MURINGODI DESOM,
P.O.PERUMPUNNA,THALASSERY TALUK,PIN-670673.

R1,R3-R6 BY ADVS.SRIL.K.R.AVINASH (KUNNATH)
SRI.ABDUL RAOOF PALLIPATH

THIS OP (CIVIL) HAVING BEEN FINALLY HEARD ON 08-04-2015, ALONG
WITH O.P (C) NO.982/2015 THE COURT ON THE SAME DAY DELIVERED
THE FOLLOWING:
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APPENDIX

PETITIONER'S EXHIBITS

EXT.P1:TRUE COPY OF THE PLAINT IN OS 16/2014.

EXT.P2:TRUE COPY OF THE WRITTEN STATEMENT FILED BY THE 2ND
RESPONDENT.

EXT.P3:TRUE COPY OF THE WRITTEN STATEMENT FILED BY R1 AND 3 TO 6.
EXT.P4:TRUE COPY OF THE COMMISSION REPORT SUBMITTED IN THE SUIT.

EXT.P5:TRUE COPY OF THE JUDGMENT OF THIS HONOURABLE COURT IN WPC
NO.3820/14.

EXT.P6:TRUE COPY OF THE AFFIDAVIT FILED IN SUPPORT OF THE PETITION
FILED UNDER ORDER 39 RULE 2A.

EXT.P7:TRUE COPY OF THE AFFIDAVIT FILED IN SUPPORT OF IA 2301/14.

EXT.P8:TRUE COPY OF THE COUNTER AFFIDAVIT FILED R1 AND 3 TOG6 IN IA
NO.2301/14.

EXT.P9:TRUE COPY OF THE ORDER IN 1A 91/2014 31-1-2015.

EXT.P10:TRUE COPY OF THE COMPLAINT BEFORE THE S.| OF POLICE,
PERAVOOR DT 8-2-2015.

EXT.P10(a): TRUE COPY OF THE RECEIPT EVIDENCING THE RECEIPT OF
EXT.P10.

EXT.P11:TRUE COPY OF THE AFFIDAVIT FILED IN SUPPORT OF THE PETITION TO
ADVANCE THE HEARING OF IA 2301/14.

EXT.P12:TRUE COPY OF THE ORDER IN 1A 2301/14 DT.16-3-15.

RESPONDENT'S EXHIBITS: NIL

/ITRUE COPY//

PS. TO JUDGE
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P.BHAVADASAN, ]J.

Dated this the 08™ day of April, 2015

JUDGMENT

For the purpose of disposal of these petitions, the facts
in O.P.(C) 870/2015 are being referred to.

2. It is interesting to note that both the petitioner as
well as the respondents challenge the very same order as
affecting their rights. The order that is challenged is the
order dated 16.03.2015 whereby the plaintiff in the suit who
is the petitioner in O.P.(C)N0.870/2015 was given police
protection for the implementation of an injunction order in
her favour.

3. The facts absolutely necessary for the disposal of
these petitions are as follows:

The petitioner in O.P.(C)No. 870/2015 instituted a suit
against the defendants who are the petitioners in O.P.(C)No.
982/2015 for permanent prohibitory injunction. Along with

the suit, they moved an interlocutory application for
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temporary injunction. It is not in dispute now before this
Court that as per Ext.P9 in O.P.(C)No. 870/2015, an interim
injunction was granted in favour of the plaintiff after hearing
both sides. It is also not in dispute before this Court that
against that order, the aggrieved party has filed a C.M.A.
before the appropriate court and it is still pending. It is also
not disputed before this Court that there is no interim order
staying the operation of the order passed by the trial court
granting injunction in favour of the plaintiff in the suit.

4. The grievance of the petitioner in O.P.(C)982/2015
who is the defendant in the suit and who was suffered an
order of injunction is that the court below ought not to have
ordered police protection for implementation of the order
and relies on a decision of the Madras High Court in C.R.P.
(PD) No. 3833 of 2000 disposed of by order dated
25.06.2005. It is very vehemently contended on behalf of
the petitioner in O.P.(C)No. 982/2015 that the court below

was not justified in granting an order of injunction in favour
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of the plaintiff without verifying the records and also solely
based on decree obtained by the plaintiff in the suit with a
total stranger who had nothing to do with the property. It is
further contended that a Commissioner ought to have been
directed to visit the property again and the court below
should have waited for the Commissioner to file his
subsequent report before interim injunction was passed.
Whatever that be, according to the petitioner, police
protection could not have been ordered for implementation
of the injunction order.

5. The learned counsel appearing for the respondents
on the other hand contended that it was after hearing both
sides that the interim order of injunction was passed in
favour of the plaintiff in the suit and she had approached
this Court by way of an original petition seeking Police
protection for implementation of the order. This Court
refused to entertain the petition but observed that the

petitioner is free to move the lower court for appropriate
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orders including an order for Police protection. Thereafter,
the petitioner approached the court below and obtained the
impugned order. As far as the plaintiff is concerned, she is
aggrieved by that portion of the order which reads as
follows:

“(1) Permitting the petitioner to get Police aid
for specific activities for maintaining the
petition schedule property. The improvements
therein or for taking income from the
improvements in the property by moving
specific application pre-scheduling the date,
time and nature of the work to be earned out in
the property on which court can issue
intimation to the police concerned to give
protection to the petitioner for the work
specified in the application.”

6. According to the petitioner, this is an unworkable
order for the simple reason that on each occasion, if she
wants to implement the order, she has to approach the court
and obtain orders. It becomes extremely difficult and the
order now passed is practically of no use to her at all. What

the petitioner wanted in the petition for Police Protection
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was that she may be allowed to have the order effectively
implemented which has gone in her favour and on each
occasion, if she is to approach the court below with the
complaint, it becomes extremely difficult.

7. The court below has passed an interim order of
injunction in favour of the plaintiff in the suit after hearing
both sides as could be evidenced by Ext.P9 produced in O.P.
(C)No0.870/2015. The court below has relied on three
circumstances to come to the conclusion that the plaintiff
has a prima facie case. The first ground is that the plaintiff
in the suit summoned certain documents from the Co-
operative Bank where they claimed that they had mortgaged
the property and that the title deeds produced by the Bank
show the very same property when compared with the plaint
schedule property. The second ground relied on by the court
below is a decree which was on the basis of a compromise in
which it was conceded that the plaintiff is in possession of

the property; and the third ground was the Commissioner's
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report which also prima facie showed that the property had
well defined boundaries and that it was a rubber plantation.

8. As far as the first ground is concerned, the learned
counsel for the respondents in O.P.(C)870/2015 contended
that, that cannot be given much credence for the reason
that, that is only a paper work and there is no evidence to
show that the officers have visited the property. As far as
the second ground is concerned, it is contended that the
respondents were not a party to the suit and therefore the
decree cannot bind them. As far as third ground is
concerned, it is contended that the Commissioner ought to
have been directed to visit the property once again and note
the true state of affairs before passing the order.

9. As regards the merits of the order of injunction
passed by the court below, it is not necessary to spend
much time on that aspect for the simple reason that it is an
admitted fact that an appeal has been filed before the

appropriate court against the order granting injunction. It is
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for that court to consider the merits and demerits of the
order passed by the trial court.

10. It is not disputed before this Court that no order of
stay has been obtained from the appellate court against the
operation of the interim order of injunction passed in favour
of the plaintiff in the suit.

11. From Ext.P5 produced by the petitioner in O.P.(C)
No. 870/2015, it is seen that she had approached this Court
for Police protection for implementation of the order of
injunction. This Court declined to exercise its jurisdiction
under Article 226 and 227 of the Constitution of India and
observed that the petitioner before this Court had adequate
remedies before the court concerned including filing of an
application for Police protection. Presumably in pursuance
thereof, I.LA.No. 2301/2014 was moved by petitioner before
the court below for Police protection.

12. The decision relied on by the learned counsel for

the respondents in O.P.(C)No. 870/2015 can have no
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application to the facts of this case for the simple reason
that was a case where the interim order of injunction was
passed in the absence of the defendants or in other words, it
was an exparte order of injunction. It was an exparte order
of injunction that was sought to be implemented through
Police protection and in that context it was observed that it
was not proper for the court below to award police
protection. On the other hand, a Division Bench of the very
same High Court, in a decision reported in Abdul Hakeem
and Others v. A.M.E. Trust and Others [2006 KHC 1623
has observed that in order to effectively implement the
order of injunction, recourse can be taken to Section 151 of
the C.P.C. seeking reliefs including police protection also.

13. It has never been doubted that for the effective
implementation of interim order of injunction which was
passed after hearing both sides, effective steps could be
taken by the aggrieved party for the implementation of the

same including seeking of police protection. Therefore in
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the case on hand, the grievance voiced by the petitioner in
O.P.(C) 982/2015 is without any merits at all.

14. As far as O.P.(C) No. 870/2015 is concerned, there
is considerable force in the submission made by the learned
counsel for petitioner that the order now passed is
unworkable. It does not enable the petitioner therein to
enjoy the order of injunction granted in her favour.

15. The order passed by the court below in favour of
the petitioner in O.P.(C)870/2015 needs to be modified.

16. While dismissing 0.P.(C)982/2015, the order
passed by the court below on ILA.No. 2301/2014 in O.S.No.
16/2014 shall be modified as the petitioner in that petition
will be entitled to seek police protection for the
implementation of the order of injunction and the Police
shall bound to give police protection for effective
implementation of the same.

These petitions are disposed of accordingly.
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It is also made clear that none of the observations
made by this Court will stand in the way of lower appellate
court in disposing of the appeal and the interlocutory
application on merits and in accordance with law.

Sd/-

P.BHAVADASAN

JUDGE
ds
/[True copy//

P.A. to Judge



