
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR. JUSTICE B.KEMAL PASHA 

WEDNESDAY, THE 12TH DAY OF AUGUST 2015/21ST SRAVANA, 1937

OP(C).No. 175 of 2015 (O) 

------------------------------------

 OS 667/2010 OF PRINCIPAL MUNSIFF COURT, KOZHIKODE - I 

.........

PETITIONER(S):

----------------------- 

          1.  N.T.MOHAMMED SHEREEF, AGED 52 YEARS,

  S/O.N.T.MUHAMMEDALI, RESIDING AT DAYA MANZIL,

  P.O.VENGARA, VENGARA AMSOM DESOM, THIRURANGADI TALUK,

  MALAPPURAM.

          2.  K.MUHAMMED KOYA, AGED 67 YEARS,

  S/O.BEERAN K.C., RESIDING AT HIBA, REGHAVAN MENON ROAD,

  P.O.THIRUVANNUR NADA, PANNIYANKARA AMSOM DESOM,

  KOZHIKODE.

          3.  K.M.IMBICHALI, AGED 53 YEARS,

  S/O.M.MUHAMMED, RESIDING AT 3/113A,

  KOVILMOOLAM PARAMBA, PULIKKAL LANE, P.O.NADAKKAVU,

  KACHERI AMSOM DESOM, KOZHIKODE.

          4.  SHABEEL ABOOBACKER, AGED 35 YEARS,

  S/O.DR.C.P.ABOOBACKER, RESIDING AT SHAMSUL KHAIR,

  P.O.POONGOTTUKULAM, THRIKANDIYOOR AMSOM, ANNARA DESOM,

  TIRUR TALUK, MALAPPURAM.

          5.  M.MUHAMMED, AGED 65 YEARS,

  S/O.ABDULRAHIMAN HAJEE,

  RESIDING AT MUNDOTTIKANDY HOUSE,

  P.O.PUNOOR KADAVOOR AMSOM PUNOOR DESOM, THAMARASSERY,

  KOZHIKODE.

          6.  P.V.MUHAMMED BASHEER, AGED 55 YEARS,

  S/O.P.V.MUHAMMED, RESIDING AT 33/6206-B, P.O.CHEVAYOOR,

  CHEVAYOOR AMSOM DESOM, KOZHIKODE.

          7.  MUHAMMED MUSTHAFA K., AGED 50 YEARS,

  S/O.KUNHALAN, RESIDING AT N.P.HOUSE, P.O.PUTHUKODE,

  AZHINILAM AMSOM, PUTHUKODE DESOM, MALAPPURAM.

          8.  ABDUL GAFOOR N.R., AGED 47 YEARS,

  S/O.MUHAMMED KOYA, RESIDING AT VALAPPIL HOUSE,

  P.O.CHEVAYOOR, NELLIKODE AMSOM DESOM, KOZHIKODE.
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          9.  P.P.ABDULSALAM, AGED 49 YEARS,

  S/O.MUHAMMEDKUTTY, RESIDING AT P.P.HOUSE,

  PEZHUNGAL PARAMBA, P.O.MONGAM,

  MORAYUR AMSOM MONGAM DESOM, KONDOTTY TALUK,

  MALAPPURAM DISTRICT.

        10.  SULEMAN ABOOBACKER, AGED 56 YEARS,

  S/O.P.K.ABOOBACKER, RESIDING AT BADAR MANZIL, AYITTY,

  P.O.THRIKARIPPOOR, THRIKKARIPPOOR AMSOM, AYITTY DESOM,

  HOSDURG TALUK.

        11.  DR.IBRAHIMKUTTY, AGED 68 YEARS,

  S/O.ABDULLA HAJI, RESIDING AT PATHODY HOUSE,

  P.O.PONNANI, PONNANI AMSOM DESOM, MALAPPURAM.

  BY ADVS.SRI.V.V.SURENDRAN

                   SRI.P.A.HARISH

RESPONDENT(S):

------------------------- 

          1.  ASSOCIATION FOR WELFARE OF THE HANDICAPPED,

  17/194A, M.SQUARE COMPLEX, PAVAMANI ROAD,

  CALICUT, REPRESENTED BY ITS SECRETARY DR.T.MOHAMMED,

  S/O.AHAMMED, RESIDING AT 11/49A,

  PANTHALAYANI AMSOM DESOM, KOYILANDY TALUK,

  P.O.PANTHALAYANI, KOZHIKODE - 673 305.

          2.  DR.T.MOHAMMED,

  S/O.AHAMMED, RESIDING AT 11/49A,

  PANTHALAYANI AMSOM DESOM, KOYILANDY TALUK,

  P.O.PANTHALAYANI, KOZHIKODE - 673 305.

          3.  DR.KUNHAMMEDKUTTY,

  S/O.KUNHIMOIDEENKUTTY HAJI,

  RESIDING AT THRIKKOTT HOUSE,

  PANNIYANKARA AMSOM DESOM, P.O.KALLAI,

  KOZHIKODE - 673 003.

          4.  K.P.MOHAMMED,

  S/O.MOIDEENKOYA, RESIDING AT DHANIYA,

  CHEVAYOOR AMSOM DESOM, P.O.CHEVAYOOR,

  KOZHIKODE - 673 017.

          5.  N.T.MOHAMMED ALI,

  S/O.N.T.MOHAMMEDKUTTY, RESIDING AT DAYA MANZIL,

  KACHERIPADY P.O., VENGARA P.O., MALAPPURAM - 676 304.
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          6.  P.AHMED KOYA,

  S/O.ABDURABIMANKUTTY, RESIDING AT 7/6056, AMAN,

  KASABA AMSOM DESOM, P.O.PUTHIYARA,

  KOZHIKODE - 673 004.

          7.  DR.C.P.ABOOBACKER,

  S/O.AYAMMEDKUTTY, RESIDING AT SHAMSIL KHAIR,

  POONGOTTUKULAM, P.O.TIRUR, MALAPPURAM - 676 101.

          8.  K.M.FARIYA,

  D/O.ALIKOYA, RESIDING AT PUTHENVEEDU, P.O.CHALIYAM,

  KOZHIKODE - 673 301.

          9.  V.THAHIRA,

  D/O.V.S.A.THANGAL, RESIDING AT VARAYALIL HOUSE,

  P.O.AYANCHERI, VADAKARA, KOZHIKODE - 673 544.

        10.  V.K.BAVA,

  S/O.ABDULLAKOYA HAJI, RESIDING AT KULANGARA HOUSE,

  FEROKE AMSOM DESOM, P.O.FEROKE, KOZHIKODE - 673 631.

        11.  K.ZEENATH,

  D/O.K.P.ABDULKHADER, RESIDING AT 22/1202, THIRUVANNUR,

  KOZHIKODE - 673 029.

        12.  K.M.MOHAMMED ZAHIR,

  S/O.AHAMMEDKUTTY, RESIDING AT 22/382, WOODROSE,

  THRUVANNUR, KOZHIKODE - 673 029.

        13.  PARAYARUKANDY SAIDUTTY,

  S/O.MOIDEEN, RESIDING AT KOUSAL MANZIL,

  PUVATTUPARAMBA P.O., KOZHIKODE - 673 008.

        14.  ABDUL SALEEM C.C.,

  S/O.KOYASSANKUTTY S., RESIDING AT BUNGALOW,

  P.O.CHALIYAM, KOZHIKODE - 673 301.

        15.  ABDUL SHUKKUR THALATHIL,

  S/O.T.HUSSAIN, RESIDING AT NANJILATH, P.O.KODIYATHOOR,

  MUKKOM, KOZHIKODE - 673 602.

  R1 -R3 BY ADVS. SRI.BIJU ABRAHAM

         SRI.B.G.BHASKAR

  R4-R15 BY ADVS. SRI.K.I.MAYANKUTTY MATHER

         SRI.VINEETH KOMALACHANDRAN

  THIS OP (CIVIL) HAVING BEEN FINALLY HEARD ON 12-08-2015,

  ALONG WITH OP(C) NO.176/2015 AND CONNECTED CASES,

  THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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APPENDIX

PETITIONER(S)' EXHIBITS 

-------------------------------------

EXT.P1: TRUE COPY OF THE PLAINT IN O.S. 368/08 FILED BY RESPONDENTS 1 TO 3.

EXT.P2: TRUE COPY OF THE COMMON JUDGMENT OF THIS HON'BLE COURT IN

  OPC 3521/13 AND O.P. 3581/2013.

EXT.P3: TRUE COPY OF THE AFFIDAVIT FILED ALONG WITH I.A. 2101/2014.

EXT.P4: TRUE COPY OF THE COUNTER AFFIDAVIT FILED BY RESPONDENTS 1 TO 3

  TO I.A. 2101/2014.

EXT.P5: TRUE COPY OF THE AFFIDAVIT FILED IN SUPPORT OF I.A. 2830/2014.

EXT.P6: TRUE COPY OF THE COUNTER AFFIDAVIT FILED BY RESPONDENTS 1 TO 3

  TO I.A. 2830/2014.

EXT.P7: TRUE COPY OF THE AFFIDAVIT FILED BY THE 9TH PETITIONER AS TO

  I.A. 2832/2014.

EXT.P8: TRUE COPY OF THE COUNTER AFFIDAVIT FILED BY THE 3RD RESPONDENT

  FOR AND BEHALF OF RESPONDENTS 1 AND 2.

EXT.P9: TRUE COPY OF THE AFFIDAVIT IN SUPPORT OF THE APPLICATION THE

  10TH PETITIONER AS I.A. 2833/2014.

EXT.P10: TRUE COPY OF THE COUNTER AFFIDAVIT FILED BY THE 3RD RESPONDENT

   ON BEHALF OF RESPONDENTS 1 TO 3.

EXT.P11: TRUE COPY OF THE AFFIDAVIT FILED ALONG WITH I.A. 3539/2014.

EXT.P12: TRUE COPY OF THE COMMON ORDER DATED 09/12/2014.

RESPONDENT(S)' EXHIBITS:

-----------------------------------------

NIL 

//TRUE COPY//

P.S.TO JUDGE.

Msv/



B. KEMAL PASHA, J.
.................................................................................

O.P.(C) Nos. 175, 176, 292 & 1146  of 2015 

.................................................................................
Dated this the 12th day of  August, 2015

J U D G M E N T

The matter relates to an association called Association

for the Welfare of the Handicapped(for short 'AWH').  In the

Executive  Committee  of  the  Association  there  were  13

members.  A factional feud arose in the Association among

the members of the Executive Committee. Seven persons

under  the  leadership  of  the  President  formed  the

'President's  group'  and the remaining six  members  under

the  leadership  of  the  Secretary  formed  'the  Secretary's

group'.  

2.   In  the  year  2008,  two  General  Bodies  were
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allegedly convened, one by the President's faction and the

other by the Secretary's faction.  One of such General Body

was allegedly  convened on  14.05.2006  and  the  other  on

26.07.2001. Members were inducted by both the factions. 

3.   Subsequently,  a  dispute  has  arisen  as  to  the

number  of  the  valid  members  of  the  Association.

Consequently, five suits were filed as O.S.No.187 of 2008,

O.S.No.226  of  2008,  O.S.No.365  of  2008,  O.S.No.368  of

2008  and  O.S.No.537  of  2008.   The  learned  Principal

Munsiff, Kozhikode passed  common judgment dated 23-12-

2009,  whereby  O.S.No.187  of  2008,  O.S.No.226  of  2008

and  O.S.No.365  of  2008  were  dismissed.  O.S.No.537  of

2008 was decreed in the following lines:

“In  the  result,  O.S.187/08,  O.S.226/08

and O.S.365/08 are dismissed, however,

without cost.

O.S.537/08 is  decreed without cost

as below:-

1. It  is  hereby  declared  that  the
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decision  taken  by  the  Registrar  of

Societies(General),  Kozhikode  on

4.4.2008 approving the list of members of

the  governing  body  consisting  of

defendants  1 to 5 and 7 to 12 is  illegal

and  improper  since  there  was  no  legal

election  on  12.3.2008.   It  is  further

declared that the expulsion of the plaintiff

from the executive committee of AWH on

24.06.2008 and his removal from general

body of AWH on 20.2.2008 are illegal and

contrary  to  the  bye-laws  of  AWH.   It  is

hereby  declared  that  the  plaintiff

continues to be the member of AWH.  It is

further declared that the meetings alleged

to  have  been  conducted  by  defendant

Nos.1 to  5  and 7 to  12 on the basis  of

their  alleged  election  to  the  governing

body  on  12.3.2008  are  illegal,  improper

and null and void. 

2. Defendants 1 to 5 and 7 to 12 are

restrained by a prohibitory injunction from

functioning  as  the  office  bearers  of  the

governing  body  of  AWH  for  the  period
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2008-2011."

4. Further,  a  preliminary  decree  was  passed  in

O.S.No.368 of 2008 with the following reliefs.

“1. The  election  to  the

executive committee of AWH alleged

to  have  held  on  12.03.2008  and

24.03.2008  by  the  rival  groups  are

declared as invalid.

2. Expulsion  of  three

members  M/S.Dr.Fakrudheen,

Dr.Ayisha  Kalliyath  and  K.Abdul

Rahiman  from  the  executive

committee on 24.06.2007 is declared

invalid.

3. Expulsion of the aforesaid

three  members  from  the  general

body of AWH on 20.02.2008 is also

declared invalid.

4. Admission of 21 members

by  the  alleged  executive  committee

headed by PW1, on 26.11.2007 into

the  general  body  of  AWH  is  also

declared invalid.
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5. Inclusion  of  members  by

the  executive  committee  headed  by

DW2, after 1.4.2008 and expulsion of

some of the members after 1.4.2008

is also held invalid.

6. It  is hereby declared that,

as on 1.4.2008, AWH was having 41

legally  enrolled  members.   A

commissioner shall  be appointed by

the court for supervising the general

body  meeting  of  the  members  of

AWH  and  for  the  election  of

executive  committee  members

consisting  of  13  members  including

the office bearers.  The general body

meeting  and  election  shall  be

conducted strictly in accordance with

the  provisions  of  Ext.A5  bye-laws,

after giving notice to all the aforesaid

41  members.   The  commissioner

appointed  by  the  court  shall  act  as

the Returning Officer in the election.

The  entire  process  of  election  shall

be completed within a period of two
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months from this date.”

5. The parties have taken up the matter in appeal

through A.S.No.23 of 2010, A.S.No. 24 of 2010, A.S.No.30 of

2010,  A.S.No.31  of  2010  and  A.S.No.32  of  2010.  The

Principal  Subordinate  Judge's  Court,  Kozhikode  has

disposed  of  the  appeals  through  the  common  judgment

dated 14.10.2010 in the following lines:

“In the result, these appeals are disposed

of as follows:

A) It  is  hereby  ordered  and

decreed  that  A.S.30/10,  A.S.31/10,

A.S.24/2010  and  A.S.32/2010  are

dismissed and the judgment and decree

passed by  the  trial  court  in  O.S.187/08,

226/08, 537/08 and 365/08 are confirmed.

B) And it is hereby further ordered

and decreed that  A.S.23/2010 is allowed

in  part  and  the  judgment  and  decree

passed by the trial court in O.S.368/08 is

set aside in part.  The finding of the trial

court  that election is to be conducted to



O.P.(C) No.175/15 & other con. cases

-: 7 :-

the  executive  committee  of  AWH  is

confirmed.   But,  the  finding  of  the  trial

court  regarding  the  number  of  valid

members of AWH is set aside and the suit

is remanded to the trial court for taking a

decision  regarding  the  number  of  valid

members  afresh.   Both  sides  shall  be

given  opportunity  to  adduce  evidence

regarding this aspect. Additional parties, if

any,  sought  for,  may  be  allowed  to  be

impleaded.

C) And it is hereby further ordered

and decreed that the cross objection filed

by  the  respondent  in  A.S.23/2010  is

dismissed.

(D) And it is hereby further ordered

and decreed that the Receiver appointed

by the Hon'ble High Court  of  Kerala will

continue to manage the affairs of AWH till

the  conduct  of  election  in  terms  of  the

direction of the trial court.

(E) Ant it is hereby further ordered

and  decreed  that  the  parties  shall  bear

the costs of the appeals respectively.
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(F) And it is hereby further ordered

and  decreed  that  since  OS  368/08  is

remanded  to  the  trial  court,  the  entire

court  fee  paid  by  the  appellant  in  AS

23/2010 will be refunded.

(G) Since the dispute is such as to

affect the management of the affairs of a

series of institutions directly, the trial court

shall make every endeavor to dispose of

the  suit  as  early  as  possible  by  giving

utmost priority and by taking due care to

limit  the  duration  between  the

adjournments  to  the  minimum.  The

parties shall appear before the trial court

on 20.11.2010.”

6. The parties have taken up the matter by way of

two  FAOs  and  two  RSAs  before  this  Court.   This  Court,

through a common judgment dated 14.03.2013, dismissed

both the RSAs. and FAOs.

7. In the present matters, the petitioners before this

Court had approached the court below on the strength of the
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appellate  judgment  as  well  as  this  Court's  judgment  for

getting  themselves  impleaded  in  the  suit,  through

I.A.Nos.2101/2014,  2229/2014,  2386/2014,  2387/2014,

2388/2014, 2389/2014, 2623/2014, 2830/2014, 2831/2014,

2832/2014,  2833/2014  &  3539/2014  in  OS  667/2010

claiming that they are members of AWH and therefore, they

are  entitled  to  participate  in  the  proceedings  to  get  the

matters  in  controversy  settled.  The  court  below  through

Ext.P11 common order  produced in OP 176 of  2015, has

chosen to dismiss all the IAs. Ext.P11 order produced in OP

176 of 2015 is under challenge in all these OPs. 

8. According  to  the  learned  Senior  Counsel  and

other counsel for the petitioners, the court below ought not

to have dismissed those IAs and ought to have permitted

those persons to come on record as additiopnal defendants

in the suit before the court below. 

9. Per  contra,  the  learned  counsel  appearing  for

respondents 1 to 3 has canvassed an argument that firstly,
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the parties to the suit have to agitate the matter relating to

the number of valid  members of  the Association and only

after  that,  such persons,  who could be reckoned as valid

members,  can come on record.   The learned counsel  for

respondents 1 to 3 has vehemently supported the impugned

common order passed by the court below. 

10. It is a fact that Ext.B2, by which members were

allegedly  enrolled  to  the  Association,  is  manifestly

manipulated, as repeatedly found by the appellate court as

well as this Court.  Therefore, Ext.B2 is of no use at all to

conclude the question as to who all are the valid members

of  the  Association.  The  appellate  court  has  dismissed

A.S.Nos.30 of 2010, 31 of 2010, 24 of 2010 and 32 of 2010

thereby confirming the judgment and decree of the trial court

in O.S.No.187 of 2008, O.S.No.226 of 2008, O.S.No, 537 of

2008 and O.S.No. 365 of  2008.  The appellate court  has

allowed A.S. 23 of  2010 in  part  thereby setting aside the

decree passed by the court below in O.S.No.368 of 2008 in
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part.  The appellate court has confirmed the decision taken

by the court  below to have the election conducted to the

executive committee of AWH.  The findings entered by the

court below regarding the number of valid members of AWH

were set aside.  The suit was remanded to the court below

for taking a decision regarding the number of valid members

afresh.  It  was  further  held,  “both  sides  shall  be  given

opportunity  to  adduce  evidence  regarding  this  aspect.

Additional parties, if any, sought for, may be allowed to be

impleaded.” The  present  dispute  centres  around  the

interpretation  of  the  aforesaid  findings  entered  by  the

appellate court.  

11. According  to  the  learned  Senior  Counsel  and

other  counsel  for  the  petitioners,  those persons,  who are

claiming to be members with receipts showing the payment

of contribution to the said Association ought to have been

impleaded in the suit on their request, and it was then only

the  court  below  could  permit  the  parties  including  those
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persons coming on record, to agitate the question regarding

the number of valid members of the Association.  According

to  the  learned  counsel  for  the  respondents  1  to  3,  the

existing parties to the suit alone have to agitate the question

with  regard  to  the  number  of  valid  members  of  the

Association and then only the persons who are proved to be

valid members can come on record.  

12. This Court had occasion to interpret the decision

taken by the appellate court in the matter, in the common

judgment in the RSAs and the FAOs, where this Court has

held that it is not possible to hold that a proper meeting was

held either on 14.05.2006 or on 26.01.2007 and that Ext.B2

minutes cannot be relied upon. In paragraph 27, this Court

has held:

“Any decision on the acceptability of such

persons  as  members  of  the  committee

may  be  against  the  interest  of  other

members who are not parties to the suit.

Therefore,  in  order  to  have  a  proper
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adjudication   regarding  the  number  of

valid  members  of  AWH  a  proper

consideration should be had for which the

persons  who  are  not  parties  to  the  suit

can also be brought on record, is the view

taken by the lower appellate court.” 

13. Therefore,  this  Court  has  concluded  the  said

matter and it is no more open to challenge.  This Court has

held that the decision as to the number of valid members of

the Association can only be taken after such persons who

are claiming to be members of the Association are brought

on record. At any stretch of imagination, it cannot be said

that the validity of membership of  a person, who is not a

party at present, can be adjudicated by the present parties

alone  when  the  appellate  court  has  permitted  “additional

parties, if any, sought for, may be allowed to be impleaded.”

14. It  has  to  be  construed  in  such  a  way that  the

persons, who can show prima facie that they are members

of the Association, have to be permitted to come on record
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as parties. When the court below is directed by the appellate

court  to  take  a  decision  regarding  the  number  of  valid

members afresh, such persons, who are coming on record,

should also get an opportunity to agitate the said question.

Justice  demands  their  participation  also  in  such  an

adjudication.  If they are not permitted to come on record, it

would result in nagation of justice.  

15. From the discussions made above, it has come

out that the impugned common order passed by the court

below is illegal and without jurisdiction. There is jurisdictional

error  in  the  impugned  order,  when  the  court  below  has

travelled outside the contours of the remand order passed

by  the  appellate  court  through  the  appellate  judgment,

subsequently  confirmed  by  this  Court  in  the  RSAs  and

FAOs.  Matters being so,  the impugned common order is

liable to be set aside.

In the result,  all  these Original  Petitions  are allowed

and  the  impugned  common  order  is  set  aside.  All  the
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impleading  applications  in  question,  which  are  the  IAs

submitted by the present original petitioners, stand allowed.

The court below is directed to implead them as additional

defendants  in  O.S.No.368  of  2008,  which  is  presently

pending as  O.S.No.667/2010 before  the  court  below.  The

petitioners in all the IAs., who are impleaded as additional

defendants,  shall  be  given  an  opportunity  to  file  written

statement in the suit.  

It  is  made  clear  that  this  Court  has  not  entered  a

finding  that  the  present  additional  defendants,  who  are

impleaded, are valid members of the Association. The said

question has to be decided by the court below as directed

by the appellate court and this Court.  By merely impleading

these  persons,  they  will  not  acquire  the  rights  of  a  valid

member,  unless  and  until  it  is  proved  that  they  are  valid

members of the Association.  It is also made clear that any

person other than the petitioners in the above IAs. shall not

be permitted to come on record as it will continue as a non-
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ending  procedure.  The  court  below  shall  make  every

endeavour to dispose of the suit  expeditiously, as the suit

was originally filed in the year 2008.

Sd/-  B.KEMAL PASHA, JUDGE

ul/-

[True copy]                                P.S. to Judge 


