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REPRESENTATIVE OF THE DECEASED 13TH RESPONDENT VIDE ORDER DATED

20.9.201

4 IN IA 854/2014
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THIS REGULAR FIRST APPEAL HAVING BEEN FINALLY HEARD ON 07-10-

2015, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:



P.N. Ravindran &
Anil K. Narendran, J1].

Dated this the 7" day of October, 2015

JUDGMENT

P.N.Ravindran, J.

The appellant is the plaintiff in 0.S.No.12 of 1997 on the file of
the Court of the District Judge of Kottayam. Respondents 1 to 13 are
the defendants therein. The first respondent, the first defendant in the
suit passed away on 29.12.2000, before the impugned decree and
judgment were passed. Her legal heirs were however not brought on
record in the suit. The application filed by the appellant in this court as
[.LA.N0.3606 of 2011 under Order XXII Rule 4(4) of the Code of Civil
Procedure to exempt him from the necessity of substituting the legal
heirs of the deceased first respondent on the averment that she was
set ex-parte by the trial court and had not entered appearance and
filed a written statement, was allowed by a Division Bench of this
court, to which one of us (P.N. Ravindran, J].) was a party, by order
passed on 20.9.2014. By the same order, I.A.N0.3550 of 2011 was
allowed and the appellant was exempted from the necessity of
substituting the legal heirs of the deceased second respondent, the
deceased seventh respondent and the deceased eighth respondent

who also died before the suit was disposed of and whose legal heirs
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had not been brought on record in the court below. After this
appeal was filed, the 12" respondent passed away on 5.12.2007
and thereupon, his legal heirs were impleaded as additional
respondents 14 to 16 in the appeal, by order passed by a Division
Bench of this court on 20.9.2014 in I.A.N0.575 of 2012. While the
appeal was pending, the 13" respondent passed away on
19.11.2013 and thereupon, on application filed by the appellant as
I.A.N0.854 of 2014 he was recorded as the legal heir of the
deceased 13™ respondent in view of the settlement deed dated
27.2.2013 executed by the 13™ respondent on 14.3.2013. The
appellant has, in the affidavit filed in support of I.A.N0.854 of
2014, averred that as per the aforesaid settlement deed, the
deceased 13" respondent has gifted her undivided half share in the
disputed properties to him and therefore, he may be recorded as
her legal heir.

2. The suit instituted by the appellant is one for grant of
letters of administration in respect of Ext.A2 Will dated 1.1.1969
stated to have been executed by Augusthy, S/o. Chacko. Initially,
the appellant along with the 13" respondent (Thressia, W/o. Late
Augusthy) filed O.P.(L.A.)No0.43 of 1997 on the file of the Court of
the District Judge of Kottayam wherein they prayed for the grant of

letters of administration in respect of Ext.A2 Will. Upon receipt of
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notice, the 12™ respondent in O.P.(L.A.)No.43 of 1997 (Mathai,
S/o. Chacko) entered appearance through counsel and filed an
affidavit dated 10.7.1997 on his own behalf and on behalf of
respondents 10 and 11 denying and disputing the genuineness of
Ext.A2 Will and contending that it is a fabricated document. In
view of the contest raised by respondents 10 to 12 to the
genuineness of Ext.A2 Will, O.P.(L.A.)No.43 of 1997 was converted
as a suit and renumbered as 0.S.No.12 of 1997, on 30.9.1997.
The appellant had in O.P.(L.A.)No.43 of 1997 instituted by him
jointly with the 13" respondent, averred that he is the son of the
brother of the testator, that the testator has executed a Will on
1.1.1969, that he and the second plaintiff (the 13™ respondent in
the instant appeal) are the sole legatees under the Will and that
they are entitled to the properties scheduled to the petition. Issues
in the suit were framed on 24.10.1997. The first plaintiff was
examined as PW1 and Exts.Al to A8 were produced and marked on
28.11.2000. The trial of the suit was adjourned to 18.12.2000 and
later to 22.1.2001 for cross examination of PW1. On 22.1.2001
PW1 was cross examined in part and for further cross examination
of PW1 the trial was adjourned to 8.2.2001, thereafter to
24.2.2001 and still later to 7.3.2001. On that day, the cross

examination of P.W.1 was completed and Exts.A9 and Bl and B2
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were marked through him. The trial of the suit was thereafter
adjourned to 5.4.2001 for further evidence on the side of the
plaintiff and still later to 25.5.2001. On that day P.W.2 who is the
scribe and also an attesting witness to the disputed Will, was
examined in chief and for his cross examination the trial was
adjourned to 7.6.2001. On 7.6.2001, the second plaintiff (the 13
respondent herein) who was personally present in the court handed
over a petition dated 5.6.2001 to the Presiding Officer stating that
the petition was filed without informing her that it relates to a Will
executed by her husband, that her husband not executed a Will
and that she does not want to proceed with the petition. The

contents of the said petition are extracted below in full:

C3»03We HlepRAWe] GRAIBHW D)MIHD:
197703 @AY 12.
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86110661 OOMOEAl DENBIG:EMORMN  BRGAIGHIHHIA).

BHOSWo
5/6/2001. B@AVYO @RHNMY]

3. The Presiding Officer thereupon brought the contents of

the said petition to the notice of the learned counsel appearing on
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either side. Thereafter, the cross examination of P.W.2 was
completed and the trial of the suit was adjourned to 30.6.2001.
On that day, the first plaintiff filed I.A. No.758 of 2001 under Order
I Rule 10 read with section 151 of the Code of Civil Procedure
praying that the second plaintiff may be transposed as the 13%
defendant. The said application was allowed and the second
plaintiff was transposed as the 13™ defendant. On the very same
day the trial court ordered notice to the 13" defendant and the suit
was adjourned to 7.8.2001 for return of the notice issued to the
13" defendant. The 13" defendant entered appearance through
counsel and filed a written statement dated 5.6.002, on 7.6.2002
along with I.A. No0.865 of 2002 wherein she prayed that the written
statement filed by her may be accepted. The said application was
heard and allowed by order passed on 7.6.2002. The 13"
defendant thereafter filed I.A.N0.1045 of 2002 on 18.7.2002
wherein she prayed that the evidence in the case may be reopened
and P.Ws.1 and 2 recalled for cross examination by her counsel.
The said application was allowed by order passed on 25.7.2002.
By that order, the court below directed P.W.1 to be present for
cross examination on 12.8.2002. Since P.W.2 was reported to be
ill, the 13™ defendant was directed to take steps to examine him on

commission. For want of time and for other reasons, PW1 could be
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cross examined by the counsel for the 13™ defendant only on
26.11.2002. In view of the submission made by the learned
counsel appearing for the 13™ defendant that she does not want to
cross examine P.W.2, the plaintiff's evidence was closed and the
suit was adjourned for the defendants' evidence. Thereupon, the
12" defendant was examined as D.W.1, the 11" defendant as
D.W.2 and the 13" defendant as D.W.3. Thereafter, the application
filed by defendants 10 to 12 as I.A. Nos.1446 of 2003 and 1532 of
2003 to send the signatures of the testator occurring in Ext.A2 will
and in Ext.Bl settlement deed and Ext.B4(a) sale deed for
comparison with his admitted signatures, was allowed and the
disputed Will was sent to the Forensic Science Laboratory,
Thiruvananthapuram for opinion. The report dated 31.10.2005
received from the Forensic Science Laboratory was marked as
Ext.C1 by consent.

4. The court below considered the rival contentions and the
evidence oral and documentary on record and dismissed O.S.No.12
of 1997 by judgment delivered on 25.3.2006. The court below
held that the suspicious circumstances surrounding the execution
of Ext.A2 Will considered in the light of Ext.C1 report, would lead to
the irresistible conclusion that Ext.A2 is not a genuine Will executed

by late Augusthy. The court below also held that there was delay
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in propounding the Will. The court below held that the plaintiff is
therefore not entitled to a letters of administration in respect of
Ext.A2 Will. The plaintiff has, aggrieved thereby, filed this appeal.
5. We heard Shri K.P. Sreekumar, learned counsel for the
appellant and Shri A.V. Thomas, learned Senior Advocate
appearing for respondents 10 and 11. Shri K.P. Sreekumar, learned
counsel for the appellant contended that the court below has non-
suited the plaintiff mainly on the ground that there was delay in
propounding the Will, that the 13" defendant who is the wife of the
testator, has been disinherited and thereby the natural line of
succession has been disturbed, that the execution of the Will has
been consciously kept out of the knowledge of the 13" defendant
and that when the testator was capable of preparing a draft, there
was no reason as to why he should seek the services of a scribe.
Learned counsel contended that a reading of the impugned
judgment will show that the court below has proceeded on the
basis that the Will is not genuine, that it is fraudulent and that the
plaintiff must remove all the suspicious circumstances surrounding
the execution of the Will. Learned counsel invited our attention to
Ext.A3 plaint in 0.S5.No0.249 of 1993 on the file of the Court of the
Munsiff of Pala which was instituted on 28.6.1993 by the 12%

defendant and contended that though the testator died on
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5.9.1970, the near relations of the testator did not institute a suit
for partition for nearly 23 years, that the said fact is a pointer to
the fact that they were aware of the execution of Ext.A2 Will, that
there was no occasion for the plaintiff to put forward the Will or
propound it for the reason that the 13" defendant (initially the
second plaintiff) had a life estate in the property, that she passed
away only on 19.11.2013, long after the instant appeal was
instituted and therefore, it is reasonable to presume from the
conduct of the parties and the attendant circumstances that the
challenge to the Will is an afterthought. Learned counsel contended
that under the law governing the parties, the wife of the testator
had only a half share in the property, the remaining half share
goes to the near relations, that the very purpose of executing a
Will is to disturb the line of succession, that in the instant case the
testator had provided for a life estate to his wife, the 13%
defendant and therefore, the court below erred in proceeding on
the basis that the disinheritance of the wife of the testator is a
suspicious circumstance surrounding the execution of Ext.A2 Will.
Learned counsel also submitted that as the demand for partition
was made for the first time only in the year 1993 when 0.5.No.249
of 1993 was instituted, that was the earliest opportunity or point of

time at which the Will could have been propounded and therefore,
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the court below erred in proceeding on the basis that there was
delay in propounding the Will. Learned counsel lastly submitted
that while the testator was alive, the appellant had in the year
1968 constructed a shop building in 10 cents of land forming part
of the plaint schedule property, that later in the year 1984-1985 he
had reconstructed the building and put up a cement concrete
structure, that P.W.1 had, in his chief examination deposed to the
said fact, that the said evidence has not been challenged in cross
examination, that the defendants had not objected to the building
being constructed or being reconstructed after the death of the
testator and therefore, for that reason also, the finding entered by
the court below that the execution of the Will is surrounded by
suspicious circumstances, is liable to be set aside.

6. Per contra, Shri A.V.Thomas, learned senior counsel
appearing for respondents 10 and 11 submitted that PW1 had in
his chief examination deposed that the Will was executed at the
residence of PW2 the scribe, who is also one among the attesting
witnesses, that P.W.2 had, in his chief examination and also during
cross examination deposed that the Will was executed at the
residence of the testator and that it is evident from the testimony
tendered by the plaintiff who was examined as PW1 and the scribe

who was examined as P.W.2 that the execution of the Will is



RFA 278/2006 10

shrouded in mystery. Inviting our attention to the testimony
tendered by P.W.2, learned senior counsel for respondents 10 and
11 submitted that P.W.2, the scribe of the disputed Will has
admitted that he is not sure as to whether Ext.A2 is a genuine
document or not and that he had not mentioned anything about
the execution of Ext.A2 Will to the 13" defendant, though he is a
near relation of the testator. Referring to the contents of Ext.C1
report and inviting our attention to the signatures occurring in
Exts.A2, B1 and B4(a), learned senior counsel submitted that there
is vast disparity between the admitted signatures of the testator
occurring in Exts.B1 and B4(a) and the disputed signatures
occurring in Ext.A2 Will, that the expert has, in Ext.C1l report
opined that the questioned and standard signatures show
differences in general writing characteristics such as speed, skill,
rhythm and movement, that these differences in writing
characteristics found between the questioned and standard
signatures are significant and are beyond the range of natural
variation and that the questioned signatures show signs of forgery
such as defective line quality, imitated designs with incorrect
movement of connective letters, careful joining of parts, pen stop
at unusual places, overwritings, etc., that the expert has also

opined that the person who wrote the admitted signatures marked
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Al and A2 most probably did not write the questioned signatures
marked as Q1 to Q5 and that it is evident from Ext.C1 report as
also a mere look at the disputed and admitted signatures that
Ext.A2 Will is a forgery.

7. Learned senior counsel finally submitted that though
Ext.A2 will is dated 1.1.1969 and the testator passed away on
5.9.1970, it was propounded only on 15.10.1996, when the
plaintiff along with the 13" defendant filed Ext.A5 written
statement in 0.5.No0.249 of 1993, that the plaintiff had not at any
point of time prior to the filing of Ext.A5 written statement, put
forward the Will before any authority, that he has not even applied
for effecting mutation in the revenue records, that the evidence of
P.W.2 establishes the fact that not even the wife of the testator
(the 13™ defendant) was aware of the execution of the Will, that
though the wife of the testator had initially joined as the second
petitioner when O.P.(L.A.) No.43 of 1997 was filed, later she filed a
petition before the learned District Judge to the effect that it was
without knowing the fact that a Will stated to have been executed
by her husband is produced along with the petition, that she had
joined as a party to the said original petition, that she had later
filed a written statement dated 5.6.2002 contending that Ext.A2

Will is a forgery and also deposed to that effect when she was
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examined as D.W.3. and therefore, no exception can be taken to
the finding entered by the trial court that Ext.A2 Will is a forgery.
Referring to the contents of I.A.N0.1920 of 2013 and the document
produced along with it as also the averments in the affidavit filed
by the appellant in support of I.A.No.854 of 2013 wherein he had
prayed that he may be recorded as the legal heir of the 13%
respondent, learned senior counsel submitted that the 13%™
respondent who passed away on 27.2.2013 had executed a
settlement deed settling her undivided half share in the plaint
schedule properties on the appellant, that the appellant has
accepted the said settlement deed and therefore, he cannot any
longer contend that he is entitled to succeed to the properties of
the testator on the strength of Ext.A2 Will. Learned senior counsel
submitted that it is only if the appellant admits the title of the
donor, the 13™ defendant who would derive title only if there is no
valid Will, that the 13" defendant can execute a settlement deed.
8. We have considered the submissions made at the Bar by
the learned counsel on either side. We have also gone through the
pleadings and the materials on record. Ext.A2 Will is dated
1.1.1969. The testator passed away on 5.9.1970. The 13"
defendant is admittedly his wife. The first defendant is the sister of

the testator. The appellant/plaintiff and defendants 2 to 6 are the
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children of the testator's brother Frenchu. The rest of the
defendants, viz. defendants 7 to 12 are the children of the
testator's father Chacko in his second wife Thressia. P.W.1 has in
his chief examination deposed that Ext.A2 Will was executed at the
residence of P.W.2, the scribe who is also a near relation of the
testator. P.W.2 has in his chief examination deposed that the Will
was executed at the residence of the testator and that when the
testator affixed his signature, the 13" defendant was present in the
house, though she was in the kitchen. He had deposed that the
Will was drafted by an advocate and based on that the original was
prepared. In his cross examination also he stuck to the same
stand. He had however conceded the fact that he had not, till
recently, informed the 13" defendant about the execution of the
Will. He had also deposed that he cannot say with certainty as to
whether Ext.A2 is genuine or not. He had also deposed that the
13" defendant had questioned him as to why he had fabricated a
Will in collusion with the plaintiff. It is also relevant in this context
to note that the Will which is stated to have been executed on
1.1.1969 was propounded for the first time only on 15.10.1996
when the appellant/plaintiff who was the 4" defendant in
0.S.No0.249 of 1993, filed Ext.A5 written statement therein. The

plaintiff has no case that the Will was put forward before any



RFA 278/2006 14

authority at any point of time prior to the filing of Ext.A5 written
statement. He had admittedly not taken steps to effect mutation in
the revenue records. The case spoken to by him is that the testator
had entrusted the original of the Will with his father Frenchu who
passed away in the year 1990 and that shortly before his death,
his father had handed over the original of the Will to him. The
appellant/plaintiff attained the age of majority before 1.1.1969, the
date on which the disputed Will is stated to have been executed.
Even according to his version, he had put up a commercial building
in 10 cents of land forming part of the plaint schedule property, in
the year 1968 with the permission of the testator and later during
the year 1984-1985 he had reconstructed the building. If that be
so, one fails to understand the reason why the testator did not
trust him to keep custody of the Will or as to why his father
thought it fit that he should have custody of the Will till 1990.
There is no acceptable explanation from the side of the plaintiff as
to the reason why he did not put forward Ext.A2 Will at any point
of time prior to the filing of Ext.A5 written statement. For nearly
26 years, he did not choose to propound the Will. Though an
attempt was made to contend that the delay in instituting the suit
would tantamount to acceptance of the Will by the defendants, we

are not persuaded to accept the said submission. It was the
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legatee's duty to propound the Will at the earliest opportunity. He
has no case that the contents of the Will were brought to the
knowledge of the 13" defendant. On the other hand, it is evident
from the petition filed by the 13" defendant before the learned
District Judge and the contents of the written statement filed by
her that it was without disclosing the fact that the Will stated to
have been executed by her husband is the subject matter of the
petition, that her signature was obtained in O.P.(L.A.)No.43 of
1997. Under the law as it stood in the State of Kerala on the date
of execution of Ext.A2 Will and on the date of death of the testator,
the Will was required to be probated or a Letter of Administration
obtained. It is only by a local amendment to the Indian Succession
Act, 1925 which was brought about by the Indian Succession
(Kerala Amendment) Act, 1996 that section 213 of the Indian
Succession Act was amended dispensing with the need for
obtaining a probate or letters of administration in respect of a Will
executed by an Indian Christian. The disputed Will is dated
1.1.1969. The testator passed away on 5.9.1970. The Will was
propounded for the first time when the appellant filed Ext.A5
written statement dated 15.10.1996 in O.S5.No0.249 of 1993 on the
file of the Court of the Munsiff of Pala. The appellant/plaintiff has

no explanation whatsoever either in the plaint or in the instant
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appeal memorandum as to the reason why he did not take steps to
propound the Will by applying for mutation in the revenue records
or by getting it probated or apply for a letters of administration
prior to 1997. It is evident from the materials before us that it was
only when he received notice in 0.5.No0.249 of 1993 on the file of
the Court of Munsiff at Pala that he had put forward Ext.A2 will.
From the evidence on record and the attendant circumstances
including the conduct of the appellant in not propounding Ext.A2
will and the opinion given by the fingerprint expert, we are
persuaded to agree with the trial court that the appellant has not
succeeded in proving that Ext.A2 will is the last Will executed by
late Augusthy.

9. The 13" respondent passed away on 19.11.2013. She
had, on 27.2.2013 executed a settlement deed registered as
document No.376 of 2013 of the Sub Registrar's Office,
Ramapuram settling her undivided half share in the plaint schedule
property on the appellant. An affidavit sworn to by her on
14.3.2013 to that effect and attested by a notary has been placed
on record along with I.A.N0.1920 of 2013. After the 13%
respondent died, the appellant filed I.A.N0.854 of 2014 praying
that he may be recorded as her legal heir. He has, in paragraph 2

of the affidavit filed on 24.3.2014 in support of I.A.No0.854 of 2014
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stated that the 13" respondent has executed a settlement deed
registered as document No0.376 of 2013 on 27.2.2013 whereby
she gifted her undivided half share in the plaint schedule property
to him. He has in the said affidavit, averred as follows:

“The 13" respondent had executed document number 376
of 2013 on 27.7.2013 by which her %2 share in the plaint
schedule properties was gifted in favour of the appellant.
This document was produced before this Hon'ble Court as
per I.A.N0.1920 of 2013. It is submitted that as on the
death of Augusthy his one half share was devolved on his
wife deceased Thressia and the remaining half if the will
executed by Augusthy is found invalid will devolve on

respondents 1 to 6 who are the children of Frenchu.”

10. The 13" respondent, who is the donor has in the gift
deed asserted that she has "2 share in the plaint schedule property.
The appellant has accepted the gift and has on the strength of the
gift deed, got himself recorded as the legal heir of the deceased
13" respondent. The appellant has by accepting the gift deed
admitted the title of the 13" respondent over the plaint schedule
property. The acceptance of the gift by the 13™ respondent was
unconditional and therefore for that reason also, the appellant
cannot question the title of the donor over the plaint schedule
property.

For the reasons stated above, we hold hat there is no merit in
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the instant appeal. The appeal fails and it is accordingly dismissed.
Having regard to the fact that the parties are near relations, we
deem it appropriate to direct that the parties shall suffer their

respective costs.

(P.N. Ravindran, Judge.)

(Anil K. Narendran, Judge.)
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