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ANTONY DOMINIC 

& 
SHAJI P. CHALY, JJ.

-----------------------------------------------
I.T.A.No.260 of 2013

-----------------------------------------------
Dated this the 16th day of July, 2015

JUDGMENT

Antony Dominic, J.

The  assessee  has  filed  this  appeal  against  the  order

passed by the Income Tax Appellate Tribunal, Cochin Bench in

I.T.A.No.176/Coch/2012.  By  this  order,  the  Tribunal  has

confirmed the order passed by the Assessing Officer denying

exemption under Sec.54F of the Income Tax Act, 1961, which

order  was  confirmed  by  the  Commissioner  of  Income  Tax

(Appeals).  It is aggrieved by these orders, the appeal is filed.

The questions of law raised are the following:

“(a) Whether  in  the  facts  and  circumstances  of

the  case  the  Tribunal  is  justified  in  holding  that  the

appellant is ineligible to claim exemption under Section

54F of the Act.

(b) Whether  in  the  facts  and  circumstances  of

the case the finding of the Tribunal that the residential

house  at  Kadavanthra  the  construction  of  which  had

commenced before the date of  transfer  of the original

asset and completed subsequently cannot be considered

as an existing building on the date of  transfer  of  the
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original  asset  in  conformity  with  the  object  behind

Section 54F of the Act. 

(c) Whether  in  the  facts  and  circumstances  of

the case is not the appellant eligible to get exemption

from payment of tax on capital gain in respect of a flat

acquired from M/s. JGT Constructions.”

2. We  heard  the  learned  Senior  Counsel  for  the

appellant and the learned Senior Standing Counsel appearing

for the Revenue.

3. The  assessee  had  transferred  an  original  asset

mentioned in Sec.54F in the assessment year 2007-2008 and

also  acquired  a  new  asset.   However,  he  constructed  a

residential house which was completed in the assessment year

2009-2010.   Taking  note  of  this  and  also  the  proviso  to

Sec.54F that nothing contained in sub-section (1) of Sec.54F

shall  apply  where  the  assessee  constructs  any  residential

house, other than the new asset, within a period of three years

after the date of transfer of the original asset, the benefit of

exemption be denied.  It is this order of the Assessing Officer

which was confirmed by all authorities.
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4. Admittedly, the construction of the residential house

was completed  in  the  assessment  year  2009-2010  and  the

original  asset was transferred in the assessment year 2007-

2008.   This  shows  that  the  construction  of  the  residential

house was within a  period  of  three years  after  the date  of

transfer of the original asset.  Such being the case, the benefit

of Sec.54F was rightly denied to the asssessee.

In such circumstances, we do not find any illegality in the

orders  passed.   Therefore,  answering  the  questions  of  law

raised against the assessee, the appeal is dismissed.
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          ANTONY DOMINIC

         JUDGE
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