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 P.B.SURESH KUMAR, J.

-----------------------------------------------

Ins.Appeal No.1 of 2013

-----------------------------------------------
  Dated this the 10th day of February, 2015.

J U D G M E N T

The  decision  of  the  Employees  Insurance  Court,

Kollam in I.C.No.15 of 2008 is under challenge in this appeal.

The  Employees'  State  Insurance  Corporation,  hereinafter

referred  to  as  "the  Corporation",  for  short,  and  its  Assistant

Director are the appellants.

2. The first respondent is an establishment covered

under the Employees' State Insurance Act, hereinafter referred

to as 'the Act', for short. On 14.2.2008,  an Inspector attached

to  the Corporation  visited the Thiruvanthapuram unit of the

first  respondent  and  reported  to  the  Corporation  that  three

employees  who  were  found  working  in  the  canteen  of  the

establishment from April 2003 are not  registered  under  the

Act.  On  the  basis  of  the   report  of  the   Inspector,  the

Corporation issued a letter dated 30.4.2008, directing the first

respondent to register the  said  employees.  The said direction

of   the  Corporation  was   challenged  by  the  first  respondent

before the Insurance Court.
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3.  According  to  the  first  respondent,  they  are

engaging only less than 200  employees in the establishment

and  therefore,  not obliged by any statutory provision to run a

canteen for its employees. As such, they are arranging food to

their employees based on a contract entered into by them with

the  Employees'  Cooperative  Society.  According  to  the  first

respondent, the Employees' Cooperative Society is preparing

food in a portion of the premises leased  out  by  them  by

engaging the employees referred to by the Inspector. It is their

case that the first respondent has no control or  supervision

over the preparation of the  food  carried  on  by  the  said

employees  and  therefore,  they  cannot  be  treated  as  the

employees of the establishment. 

4.   The  Corporation  contested  the  case  contending

interalia that even though the first respondent is not obliged to

provide a canteen, the work carried on by the employees of

the co-operative society is a work incidental to the work of the

first respondent and therefore, they are liable to be treated as

the employees of the first respondent.   

5.   The  Insurance  Court  found  that  the  Employees'
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Cooperative  Society  of  the  first  respondent  is  preparing  and

supplying  food  to  the  employees  by  engaging  the  workers

referred to by the Inspector based on a work order issued by

the  establishment.  The  Insurance  Court  also  found  that  the

preparation of the food is carried on at a portion of  the

premises leased out by the first respondent to the society.  On

the basis of the said findings, the Insurance Court came to the

conclusion that in so far as the first respondent is not obliged

to  run  a  canteen  for  the  benefits  of  its  employees,  the

preparation  of  food  by  the  cooperative  society  of  the

employees cannot  be treated as a work which is  incidental  to

the  work  of  the  establishment.  Accordingly,  the  Insurance

Court  allowed  the  application  filed  by  the  first  respondent

holding  that  the  wokers  referred to  by  the  Inspector  are  not

liable  to  be  registered.  The  Corporation  is  aggrieved  by  the

said decision of the Insurance Court. 

6.  The  short  issue  that  falls  for  consideration  is

whether  the three  employees  who  were found working in  the

canteen of the establishment  by the Inspector are liable to be

treated as the employees of  the  establishment.   The  fact  that
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the  aforesaid  employees  were  preparing  food  for  the

employees  in  the  premises  of  the  establishment  is  not

disputed.   Likewise,  the facts  that  they were engaged by the

Cooperative  Society  of  the  employees  and  that  the  food  was

being  prepared  by  them in  a  portion  of  the  premises  of  the

establishment which was leased out to the Cooperative Society

of  the  employees  are  also  not  seriously  disputed.     The

question therefore, is whether such employees are liable to be

treated  as  employees  of  the  establishment.  Going  by  the

definition  of  "employee"  as  contained  in  Section  2(9)  of  the

Act,  only persons employed in or in connection with the work

of  the  establishment  would  come  within  the  definition  of  the

"employee".  Those who are employed in the premises of the

establishment under the supervision of the employer for works

which are ordinarily  part  of  the  work  of  the establishment  or

preliminary to the work carried on or incidental to the purpose

of  the  establishment  would  also  come under  the  definition  of

"employee".   In  the instant  case,   the Insurance Court  found

that the employer was not bound by any statutory provision to

run  a  canteen  in  the  premises  of  the  establishment  for  its
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employees.  When the employer is not bound by any statutory

provision to  run a canteen in  the premises for  its  employees,

the activity of preparation and supply of food by the society of

employees by engaging workers of their choice, in a portion of

the premises  of  the establishment  leased out  to  them cannot

be treated as an activity carried on in or in connection with the

work  of  the  establishment.   Such  activity  cannot  also  be

treated  as  an  activity  which  is  part  of  the  activity  of  the

establishment or preliminary or  incidential  to  the work carried

on  in  the  establishment.   The  finding  of  the  Insurance  Court

that  the  three  employees  found  working  in  a  portion  of  the

premises  of  the  establishment  leased  out  to  the  Employees

Cooperative  Society,  cannot  be  treated  as  employees  of  the

establishment is therefore, in order.

There is,  therefore, no merit in the appeal and the same

is accordingly, dismissed.

      Sd/-
P.B.SURESH KUMAR,

                                  JUDGE

Kvs
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