IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE P.N.RAVINDRAN
THE HONOURABLE MR. JU?TICE ANIL K.NARENDRAN
MONDAY, THE 6TH DAY OF APRIL 2015/16TH CHAITHRA, 1937
FAO.No. 75 of 2015 ()

(AGAINST THE ORDER DTD 25.2.2015 IN 1.A.Nos.72/2015&71/2015 IN O.S.NO.150/2012
OF SUB COURT, PERUMBAVOOR)

APPELLANTS/PETITIONERS/DEFENDANT NO. 1 AND 3:

1. MAKKAR
S/O0.KHADER, MEZHUKKATTIL, RESIDING ATKAMBAYIKUDIYIL
AMBUNADU KARA, KIZHAKKAMBALAM VILLAGE
KUNNATHUNADU TALUK.

2. ASSI
S/O.KHADER, MEZHUKKATTIL, RESIDING ATKAMBAYIKUDIYIL
AMBUNADU KARA, KIZHAKKAMBALAM VILLAGE
KUNNATHUNADU TALUK.

BY ADVS.SRI.G.G.MANOJ
SRI.JAICE JACOB

RESPONDENTS/RESPONDENTS/PLAINTIFF & DEFENDANT NO. 2 & 4:

1. MAHINKUTTY
S/O.HYDROSE, NEDUNGADAN HOUSE, EDATHALA KARA
ALUVA EAST VILLAGE, ALUVA TALUK, PIN - 683 101.

2. SAITHU ALIAS SAITHUMUHAMMED
S/O.KHADER, MEZHUKKATTIL, RESIDING AT KAMBAYIKUDIYIL
AMBUNADU KARA, KIZHAKKAMBALAM VILLAGE
KUNNATHUNADU TALUK - 683 562.

3. ALIKKUNJU
KHADER, MEZHUKKATTIL, KAMBAYIKUDIYIL
AMBUNADU KARA, KIZHAKKAMBALAM VILLAGE
KUNNATHUNADU TALUK - 683 562.

THIS FIRST APPEAL FROM ORDERS HAVING COME UP FOR ADMISSION
ON 06-04-2015, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:



P.N.RAVINDRAN & ANIL K.NARENDRAN, 3JJ.

Dated this the 6™ day of April, 2015

JUDGMENT

P.N.Ravindran, J.

The appellants are defendants 1 and 3 in O.S5.No.150 of 2012
on the file of the Court of the Subordinate Judge of Perumbavoor. The
first respondent is the plaintiff and respondents 2 and 3 are
defendants 2 and 4 respectively therein. The first respondent has in
the plaint in O.S.No.150 of 2012, which was presented on 6.9.2012,
prayed for a decree allowing him to realise the sum of Rs.7,72,794/-
(consisting of the principal sum of Rs.5,00,000/- together with
interest thereon at 12% per annum from 4.3.2008 till the date of suit)
with future interest thereon at 12% per annum from the defendants
personally and charged on the plaint schedule properties.

2. In the plaint in O.S.No.151 of 2012 it was alleged that the
defendants had entered into an agreement with the plaintiff on
18.8.2008 to sell the plaint schedule property to him for a sale
consideration of Rs.49,000/- per cent (the plaint schedule property
has an area of 25.50 ares, corresponding to 62.985 cents), that on
the date of the agreement the sum of Rs.5,00,000/- was paid as

advance, that notwithstanding his readiness and willingness, the
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defendants have failed to execute a sale deed.

3. Upon receipt of summons, the defendants entered
appearance on 8.10.2012 and sought time to file a written statement.
The defendants did not however file a written statement with the result
that they were set ex-parte on 5.1.2013 and an ex-parte decree was
passed on 15.2.2013. Defendants 1 and 3 thereupon filed I.A.No.72
of 2015 in January, 2015 under Order IX rule 13 of the Code of Civil
Procedure praying that the ex-parte decree passed against them may
be set aside. They also filed I.A.No.71 of 2015 to condone the delay of
668 days in filing I.A.No.72 of 2015. The first respondent plaintiff
opposed the application by filing written objections. The court below
considered the rival contentions and dismissed I.A.Nos.71 & 72 of
2015 by a common order passed on 25.2.2015. Defendants 1 and 3
have aggrieved thereby filed this appeal.

4. We heard Sri.G.G.Manoj, learned counsel appearing for the
appellants. We have also gone through the impugned order as also
copies of I.A.Nos.71 and 72 of 2015, which were made available to us
for perusal by the learned counsel appearing for the appellants. The
only explanation offered by the appellants for the delay of 668 days in
filing I.A.No.72 of 2015, the application to set aside the ex-parte

decree passed in the suit, is that as defendants 1 and 3 were out of
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station in connection with their employment, they could not engage a
counsel or give instructions for preparing the written statement. It is
also stated that the failure to file the written statement was not willful
or negligent and that they have valid contentions in the suit. The
relevant averments contained in paragraph 2 of the affidavit filed in

support of I.A.No.71 of 2015 are extracted below:-

“eom ®nId  CHMIM  (ION@®:O8  15.2.2013-00 IO ag)@ S
alo@51oas] allwloowigigss®oam.  amsBUd O®O¥1T3 MVeENINWL AWV
MOiOSVILPOD@IMOGE  WINOTVAW,  GRADICHNFIOM  HIFMANDIOMO  COleN3
WIBE3UEEBUE  M@HYODEMO  Hooyailale  al@ld  avadailen)a1emo
aMLIWIBHH® QAUMIEIBB®)206M.  BRHVO) AEBBBIOS OM:a ;320w
Al$210L0OM@DEM. A MM GHAVIG  aME@BUWBHH  ALOODOW
®AHNBBUWB  DBBOA0EM.  MOMINSIale  EMIMW  af)dAValddg] W)
@RAVLOl000]S)OM)IM@IM)GaIME]  a0del  anO@  H2I1Q5IBI®OM.  GAGD
MONIG 203 2DWE H21QIMMDIA) 665 GlAITVe HOLIMIATV. QUGBS0
@RO® 20a] ©21Q QlWIW)MBICHMEMAEM.  GREJOCMaldHo  EINEBBUHE)
@RAIGla00y M0V B atSMaUSOBIM)o aLELSOBIM)o
DSOIE) @206, 032 @RM)AIGIEN)DO00B:6M..”

5. More or less similar averments find a place in paragraph 2 of
the affidavit filed in support of I.A.No.72 of 2015, the application to set

aside the ex-parte decree. The relevant averments are as follows:

“eomd mmId BB  (ON®:O8  5.1.2013-00  @1O®  ag)@al
al0@51WoHs] allwlwoIsi8s8®oam.  ameEBU3 O®OS1@3 MVeENIMW AWV
00ilOSVILDOD@IMOG  LOOIVA.  @RALIEHNFIOM  HIEMANDIOMO  CaleN3
WIBGZUOEBUE  MBIHIOIEMI  H00Yailale  al@ld  AVAa {lee)a10EMmO
aLOWIHHIH® AUMIgIBS®)D06M.  BRHVO) AMEIBBINS 2M:q|)3Q20W

arl$ 2 10LJ0OD@)DOETD. 6@ MG  GHAVIE3 MBS  TVLOOROW
MBHOE@BUWE  OBBOAMOM).  @RLIOOMaldHo  ANEBBUWHH  @RAIGla000yNIW
B aHSMaHUSOHIM)- aLELSOIM)o DHSQAUO)M@A0EM.  a0@]
@RMAUBEHH)DO0IB:6Mo. BRYGIMIGI NIn0).GHISIWI@3 lan)e
BRARMBOY]  aNEBWSSOHINE 1522013  @loclemzovigiss  ailwl
@RAVLOl06q]S)OM)] DO ENBIGH:NBD)o BRDICEIHN)BS @RGINU

@pm)aIdleapamem)nosm.”
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6. The first respondent plaintiff filed written objections
contending inter alia that the reasons set out to condone the delay and
for the failure to file a written statement are not true or tenable. He
contended that defendants 1 and 3 have not gone anywhere in
connection with their employment, that defendants 2 and 4 have
entered appearance through counsel, that appellants have received
notice in the execution petition as well but they did not take timely
steps to file an affidavit to have the ex-parte decree set aside and that
it was only when the property was brought to sale in execution of the
decree that they have come forward with the instant applications.

6. As stated earlier, the only reason stated by the appellants for
their failure to file a written statement is that as they were away in
connection with their employment they could not give instructions to
their counsel to file a written statement. Apart from merely stating
that as they were away in connection with their employment they
could not give instructions to their counsel, the appellants have not
disclosed the nature of the employment or the place where they were
employed. There is no acceptable explanation in the affidavit filed in
support of either of the two applications as regards the failure of
appellants to file a written statement. The impugned order discloses

that after the ex-parte decree was passed on 15.2.2013, the plaintiff
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filed E.P.No.21 of 2013 on 3.4.2013 to execute the decree, that notice
of the execution petition was served on the defendants on 20.4.2013,
that in spite of receipt of notice, the appellants did not enter
appearance in the execution petition and that it was only after the sale
was ordered in the execution petition, the instant applications were
filed. After going through the averments in the affidavit filed in
support of I.A.Nos.71 & 72 of 2015 and the admitted fact that the
appellants had received notice on E.P.No0.21 of 2013 on 20.4.2013, we
are not satisfied that the appellants have made out sufficient cause
either for not filing the written statement in time or for not taking
timely steps to have the ex-parte decree set aside.

We therefore find no good grounds to interfere with the

impugned order. The appeal fails and it is accordingly dismissed.

P.N.RAVINDRAN,
(JUDGE)

ANIL K.NARENDRAN,
vps (JUDGE)



