IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR. JUSTICE P.UBAID
THURSDAY, THE 15TH DAY OF OCTOBER 2015/23RD ASWINA, 1937

Crl.MC.No. 5941 of 2015

IN S.C 4/2015 OF THE ADDL. SESSIONS COURT (SPECIAL COURT
FOR THE TRIAL OF OFFENCE AGAINST WOMEN AND CHILDREN),
ERNAKULAM
CRIME NO. 1910/2011 OF NORTH PARAVUR POLICE STATION,
ERNAKULAM

PETITIONER/SOLE ACCUSED:

FAISAL, AGED 32 YEARS,

S/0.ABDUL KADER, VADAKKAVATH (THOPPIL),
MANJALY, PARAVUTHARA KARA,

N.PARAVUR, ERNAKULAM DISTRICT.

BY ADV. SRI.MANSOOR.B.H.

RESPONDENT/COMPLAINANT/STATE :

STATE OF KERALA

REP. BY PUBLIC PROSECUTOR,
HIGH COURT OF KERALA
ERNAKULAM-682031

(THROUGH STATION HOUSE OFFICER
N.PARAVUR POLICE STATION,
ERNAKULAM DISTRICT)

BY PUBLIC PROSECUTOR SMT.SHEEBA M.T
THIS CRIMINAL MISC. CASE HAVING COME UP FOR

ADMISSION ON 15-10-2015, THE COURT ON THE SAME DAY
PASSED THE FOLLOWING:
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APPENDIX

PETITIONER'S ANNEXURES:

ANNEXURE A: A COPY OF THE FINAL REPORT IN CRIME
NO:1910/2011 OF N.PARAVUR POLICE STATION.

ANNEXURE B: A COPY OF THE COURT CHARGE IN S.C.4/2015
PENDING TRIAL ON THE FILES OF COURT OF ADDITIONAL
DISTRICT AND SESSIONS JUDGE, ERNAKULAM (FOR THE TRIAL OF
THE CASES RELATING TO ATTROCITIES & SEXUAL VIOLENCE
AGAINST WOMEN AND CHILDREN) .

RESPONDENT'S ANNEXURES:

NIL

//TRUE COPY//

P.A TO JUDGE

ab



P.UBAID, ]. CR

Dated this the 15" day of October, 2015

ORDER

A prosecution involving the offence under
Section 26 of the Juvenile Justice (Care and Protection of
Children) Act, 2000 is sought to be quashed. The petitioner
herein is the sole accused in the said case, pending as S.C
No0.4/2015 before the Special Court for the trial of offence
against women and children, Ernakulam. The police registered
the crime against the petitioner suomotu on the basis of the
report of a police constable that a juvenile aged 16 years was
found employed in a petrol pump run by the petitioner herein.
After investigation the police submitted final report under
Section 23 of the Juvenile Justice Act. Annexure A is copy of the
said final report. However, the trial court has framed a charge
against the petitioner under Section 26 of the Juvenile Justice
Act, it is submitted.
2. On hearing both sides, I find that the
prosecution is liable to be quashed. It is not known how merely

employing a juvenile aged 16 years will come under Section 23
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of the Juvenile Justice Act, or under Section 26 of the Juvenile
Justice Act. To come under Section 23 of the Juvenile Justice
Act, the alleged offence must have been committed by a person
having actual charge or control over the juvenile, and the
juvenile must have been subjected to mental or physical
harassment. Anyway, the Court has now framed a charge
against him under Section 26 of the Juvenile Justice Act. Even to
come under Section 26 of the Juvenile Justice Act, the
prosecution must have a case that the juvenile was employed by
the accused for some hazardous job, without making adequate
payment of salary or wages. Practically what is made punishable
is exploitation of a juvenile by employing him for some hazardous
job. In Vinod S.Panicker v. Sub Inspector of Police (2012
(4) KLT 314), this Court held that engaging a juvenile as an

employee in a bakery cannot be viewed as one putting him to a

hazardous employment. In Alice v. State of Kerala (2014(2)
KLT 175), this Court held the term “hazardous” under Section
26 of the Juvenile Justice Act indicates the risk and heaviness of
the job which the age of the child cannot bear. Anyway, it is now
settled that a prosecution under Section 26 of the Juvenile

Justice Act is possible only when a juvenile is employed for some
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hazardous job without making proper and adequate payment of
wages, or salary. In this case, the prosecution does not have any
such allegation.

3. The FIR or the final report does not contain
anything regarding the hazardous nature of the job. It appears
that the Sub Inspector of Police had the Child Labour
(Prohibition and Regulation) Act in his mind when he registered
the FIR. The Sub Inspector had some confusion regarding the
said Act and the Juvenile Justice Act. The very fact of employing
a child below 14 years, for some job enumerated in the schedule
to the said Act will constitute an offence under the Child Labour
(Prohibition and Regulation) Act. But to come under Section 26
of the Juvenile Justice Act, something more is required. What is
made punishable is employing a juvenile aged below 18 years for
some hazardous job without making payment of adequate wages
or salary. The nature of the job is very important under Section
26 of the Juvenile Justice Act. This Court has explained that the
said job must be hazardous in nature. Here, the prosecution has
no case anywhere in the prosecution records that the juvenile
was employed for any hazardous job, or that he was not given

proper and adequate wages or salary. Merely employing a child
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will constitute an offence only under the Child Labor (Prohibition
and Regulation) Act, provided the age of the child below 14
years. If the child is aged above 14 years the said Act will have
no application. Thus I find that the prosecution is liable to be
quashed because it is legally unsustainable.

In the result, this petition is allowed. The
prosecution against the petitioner herein in S.C No0.4/2015
before the Special Sessions Court (Addl.Sessions Court for the
trial of offence against women and children), Ernakulam will
stand quashed under Section 482 of the Code of Criminal

Procedure.

P.UBAID
JUDGE
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