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JUDGMENT

Jyothindranath, J.

Both these appeals are filed against the judgment of conviction
and sentence dated 3.11.2011 made in SC No.1049/2005 on the file of
the Additional Sessions Court, Palakkad. Appeal No.2132/2011 is filed
by accused Nos. 1 and 2, whereas Crl.Appeal No0.2133/2011 is filed by
accused No.3. They were convicted under Section 302 read with
Section 34 of IPC and sentenced to undergo imprisonment for life and
to pay a fine of Rs.5,000/- each with default rigorous imprisonment for
six months. Originally five accused faced the trial in the above
sessions case and the original charge was under Section 143, 147, 148,
341, 324, 207, 302 read with Section 149 of IPC. The prosecution
altogether examined 22 witnesses and Exts.P1 to P38 marked. Mos 1
to 8 were marked on the side of the prosecution. On the side of the

defence, Exts.D1 to D7 were marked. No defence witness examined.
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After appreciating the evidence, the trial court acquitted accused Nos. 4
and 5 for the charges levelled against them and accused Nos. 1 to 3
were found guilty under Section 302 read with Section 34 of IPC and
found not guilty for all other offences charged against them under
Section 235 (1) of Cr.P.C. Aggrieved by the above conviction and
sentence, the above referred appeals are preferred.

2. When the appeal came up for hearing, the learned counsel
appearing for the third accused submitted before us that this is a case
where practically there was no legal evidence. It is a case where there
was actually moral conviction. It is the submission made by the
learned counsel that all the injured witnesses turned hostile. It is also
the submission that actually there is no reliable evidence produced
before the court and it can be seen that the witnesses who are relied
upon by the trial court are interested witnesses. It can be seen that even
though PW10, the so called eye witness, deposed that he witnessed the
incident, but his reaction to the incident is not a reaction which can be

expected from an ordinary person. It is the submission that as per the
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prosecution case he came along with the deceased and it can be seen
that it is a very tactful pretext or trick played by the prosecution to
cover the first part of the incident and only to put before the court a
picture of the so called version of the second part. It can be seen that
even his evidence varies when being cross examined. The truthfulness
of the witness can be tested only by cross examination. Even though
he claims during chief examination that he had witnessed the incident,
when being cross examined he varied his version. Even though he
claims that he had seen accused No.l inflicting cut injury, it can be
seen that it is belied by the expert witness, the postmortem certificate.
The evidence of the doctor shows that no incised wound is seen on the
head of the deceased. “Witnesses may come and lie, but circumstances
will not” 1s squarely applicable in this case.

3. It is also submitted before us that in this case the positive
case of the prosecution is that accused No.1 used a bill hook. But it can
be seen that as per the evidence of the Doctor, the injuries noted on the

head can be caused only by a blunt weapon, the blunt side of bill hook.
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If blunt side is used, the word used “eaig)®° cannot be believed. It can
be only a blow or strike. It is also submitted that, in this case, the
evidence of the witnesses will not go together. It is not compatible
with other witnesses' evidence. When the evidence of the witness is
inconsistent with the evidence given during cross examination and
when it is not tallying with the evidence of other witnesses, the only
inference that can be drawn is that he is not a witness to the incident
and placing reliance upon such a sole witness may be dangerous.

4. It is also submitted before us that in this case even though
the witnesses were not declared hostile, the court permitted the
prosecutor to put questions as in cross examination. Surely, by virtue
of Section 154 of the Evidence Act, the Presiding Officer is entitled to
do so. But still it is an indication that when the witness is not declared
hostile, his version which will show that the accused are not involved
in the incident should have been accepted by the trial court. It is also
the submission that even though it is alleged by PWI19, the

investigating officer, that there is a recovery, it is not admissible in
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evidence as there is no recovery under Section 27 of the Evidence Act.
It is the submission that the court below erred in considering the
evidence of PW19 to the effect that the accused made a confession
statement. By virtue of Sections 25 and 26 of the Evidence Act, that
evidence should not have come on record and it materially prejudiced
the accused. It is the further submission that in this case when there are
contradictions in the material aspects of weapon and other evidence,
the trial court should have acquitted accused No.3.

5. The learned counsel appearing for accused 1 and 2
submitted before us that the accused are not at all involved in the
incident. It is the submission that when there is no reliable evidence
before the court, it cannot be said that the accused are involved in the
incident. It is the further submission that there is a deviation from the
evidence tendered in chief examination by PW10. The deviation is so
fatal that no part of the evidence can be taken into consideration by this
Court. It is the submission that when the conviction based upon the

sole eye witness of the incident, the principle is that either it should be



Crl.A.Nos.2132 & 2133 of 2011
6

explicitly reliable and if it is not explicitly reliable, it will be highly
unsafe to rely upon the partial reliable one. The principle is that “ the
court may convict if the evidence is wholly reliable and may acquit if it
is wholly unreliable and must look for corroboration if it is neither
wholly reliable nor wholly unreliable.” It is the submission that in this
case actually the evidence of PW10 is wholly unreliable as evident
after cross examination. It is the submission that for argument sake if it
1s considered as partial reliable, then also there should be corroboration
on material particulars. Even when there is reliable corroboration on
material particulars, it may be highly unsafe to rely upon the solitary
witness as PW10 in this case.

6. It is the further case made before us that in this regard it can
be seen that during chief examination, he deposed that Al esoo,

A2 ozmomem), avm)al agavlaid mopedeoado mmeove® agoml. Al

OB @RWOIRBIOS  HWYILNMBOWVIO)AN  O®HISIAUOWB  HHIMB)  @ROYDIIOM

oaigl. ©@eIdl@  oalg)  0®oMme). A2 00R0DeM]  “©008lS0”  ag)ay

al061Tm) O DH06NR) DOIMI) sl O BH06N3) @ROYD)EIOHM
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@slay). A3 0noiQeoEE  20aISl  O®HINE)  @ROY2IINA0 DRI D6
@pslay).  emomd mleinilglay.” But during cross examination, his version

changed. He varied from his earlier stand and stated that “o)clai
a)@@NE  af)  (oaUlafle).  @E @RSl E0Ro2Em]  BRSIEe)IM©)
HEMB).  GAIHO @R}  GRSIHN)IM@  HNEILL.  EORIVEM] M @RS
@RSIN)MD  B6NB) o)  GaloellI@d 62091 aloeomle). .~ Thus what
comes out is that even though during the chief examination, he got a
positive case that he had witnessed the overtact of all the three accused,
he admitted during cross examination that he saw beating of Rajamani
alone and that also an omission when statement given to the Police.
When he himself admitted that this fact was not told to the Police
while being questioned by the Police, then it will be highly unsafe to
rely upon such an evidence of the witness.

7. It is also the submission that as per the evidence of PW1,
in the hands of Accused No.2 there was only a wooden log. But when
PWI10 deposed before the court, his version before the court is that

Accused No.2 was holding an iron rod. Then on the background of the
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recovery, it can be seen that the recovery is that of MO4. The main
argument advanced by the counsel is that when the case of the
prosecution is that Accused No.2 was holding an iron rod and when as
per the evidence of the Doctor, the injuries can be caused only by MO3
and MO4, which are the bill hook and the wooden stick, then it can be
seen that it is not the iron rod which is allegedly used by Accused No.2
as deposed to by PW10. If that is so, the main submission is that there
can be no corroboration. When contradictions is therein, the only
inference that can be drawn is that the evidence of PW10 is wholly
unreliable. When it is unreliable, there is no legal material before the
court to convict the accused.

8.  The learned Public Prosecutor submitted before us that here
1s a case where it appears that the whole eye witnesses, even the injured
witnesses, were won over by the accused party. It is to be remebered
that the incident occurred on the National Highway in the broad day
light. The injuries are sustained to the witnesses, but that witnesses

also became hostile. The State tried its level best to bring the truth
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before the court. PW10 is the witness who deposed before the court a
truthful story and based upon the truthful story of PW10 and also after
looking into the corroborating materials available, the trial court
convicted the accused. It can be seen that as per the prosecution case
earlier there was an incident in front of the shop room of PW9 and it
resulted in this incident. The evidence of PW9 is relevant to be noted
in this case. He is conducting a chicken stall . The plan and scene
mahazar marked before the court as Exts.P3 and P15 will show that
there 1s a chicken stall and in front of the said chicken stall, the incident
occurred. PW9 deposed that he know PW1 and PW4 and he also know
accused Nos. 1 to 5 and he is also aware of the death of Arumughan
and it was about 7-8 years back before he adduced evidence and his
evidence is that in the morning at about 11-12 noon there was an issue.
There was some altercation and his evidence is that the injured
Arumughan was lying in front of his shop.

9.  The main aspect brought to our notice by the learned Public

Prosecutor is that Accused Nos. 1 to 5 came therein with weapon. This
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aspect is an unchallenged version. No cross reported by the defence
counsel. Thus it can be seen that the presence of Accused Nos. 1 to 5
in front of the shop room of PW9 with weapon is proved by the
prosecution. The scene mahazar shows that the incident also occurred
in front of the shop room of PW9.

10. The learned Public Prosecutor further submitted before us
that PW1 is an injured witness. But surely he is not actually supporting
the prosecution. But his admissions or materials which will have the
tint of the truth can be taken into consideration by the court. As per the
evidence of the said witness, he deposed before the court that he was
beaten by Accused No.2 and it was by a log (alos) “A2 eomomemlcwos
a) ODO6T) (alUdMo Gal0@la)). @G [0Ud af)®aMm o6ns @nsl
@RSla). @nailos  alam). af)oam  ailod 03088l HBHoME  BHoeillm).
@RSla)). eI GB06EBIVG MM OO OIS @SJOMMIGE  alloeila)
al@les algl. ms® mag afloellal adless «1gl” It is submitted that the
presence of Accused No.2 with wooden stick is seen proved by the

prosecution especially in the light of the medical evidence in this
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regard. Ext.P29 is the wound certificate of PW1 which will show that
he sustained injury on the finger as well as on the leg. Then his version
is also seen corroborated by the medical evidence and that aspect can
also be believed by this Court. It is also submitted that even though he
was not supporting the prosecution, he deposed before the court that he
had seen the deceased lying on the road by getting injuries and he
further deposed that “@pafles apoTloeajod  R.2100l «l@les aig)
®O9Y  HISHN)AM®  ®ene).  Allem  &1SE9)am R.an00loes  @ns)on
aramElnom) (CW8)amsooloyan).” Thus, what comes out is that the
presence of PW10 is also deposed to by PW1. Thus, two aspects can
be inferred from his evidence. One is that accused No.2 was present
therein with a wooden stick and he also give assurance to the presence
of PWI10 at the place of incident and he also deposed that
@mElmyoman.  R.a100lw). @oalosgleel )R &Sl
D0)alBHA0a0momI@  @yem alan®.” Then it is also giving assurance
regarding how PW10 arrived at that place. These aspects is not seen

challenged by the defence.
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11. Now, the prosecutor invited our attention to the evidence of
PW4 and the main aspect highlighted by the prosecutor is that the
incident occurred in front of the shop room of PW9. According to his
version, he got blow on his head and he became unconscious. Now, as
per the evidence of PW35, it can be seen that he is also a witness who
deposed regarding the altercation in the morning. His evidence is that
“ooailoel calo®l  A20022006m10)0 aMOMYo QBN MR HHRIWI.
ILOLIODIO®M  H)0)a]} QSD)®B9HM00. PW1 9, @ammsm. (CW6)
ememBog  afldlapoils)” Thus, it can be seen that there was some
animosity between these persons involved in the incident. The learned
Public Prosecutor also submitted that PW7 also witnessed the deceased
lying on the road and that also near the chicken shop of PW9. It is also
the case that he also deposed that he saw the deceased lying on a
moped. “ Moped anglolcia@ @yo)ajosl arflen’ slseyan® eng).” He
also deposed before the Court that “ewmdqm). ©o=02emlw)M0W
GMOHOM HOAITVDIOS HOOYe Al AISHHIWE)aN).”

12. The learned Public Prosecutor submitted before us that
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PW14 deposed before the court that he reached immediately after the
incident and he saw Accused Nos. 1 to 5 equipped with dangerous
weapons and standing at the place of incident. He also witnessed
PW10 at the place of incident. It is the submission that when the
accused persons who are equipped with dangerous weapons were seen
at the place of incident immediately after the incident and the deceased
was seen lying injured, it will come under Section 6 of the Evidence
Act and that evidence will have its own corroboration to the evidence
of PW10 which is relied upon by the court below. It is the submission
that PW15 is the son of the deceased and he explained before the court
that his father is also known as Aruchami. According to him, he
produced the dresses before the investigating officer which are now
marked before the court as MO1 and MO2. It is also pertinent to note
that MO1 and MO2 contained blood stains.

13. Now, the learned Public Prosecutor invited our attention to
the evidence of PW10. It is submitted that this is not an ordinary case.

It is a case where the witnesses were won over by the defence. Even
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the injured witnesses turned hostile. It is submitted that the
importance of this witness is that even though he is not an injured
witness, when the presence of this witness is deposed to by other
witnesses including the injured witnesses, his version can be
believable. The chief examination was taken on 21* June, 2011. It is
pertinent to note that on that day he had deposed the truthful version.
Thereupon it can be seen that the witness was recalled on 22.6. 2011
1.e. on the next day and during cross examination on the next day, the
witness changed his version. His original chief evidence is that “Al
300, A2  oomomeml, auvmlai agavlaid@ mopedeoado  mmdeonow
apol. Al o300 @WIRHS HWLNMROVIO)AMN  OHIS)AI0WB  OHIME)
@O)MAIOM eAISl. ®eIY]® §alg) a®oeme). A2 00moneml  “0d068]S0”
af)aD  alO0M)  O®IENE)  MO)MI) ASl  H>IME) @ROYD)EIOHM
@sla)). A3 owmqeozE 20aIS]  §3H0eE)  @ROYMOINAIO @IV H6
@RSlay). oM mlelnilgla)) . @GPV  AUSHOMBBAIB  B0SlaeMS]  alam).

@ROMEIM @99  allem). @RB)HUW  AMMEAOUB  (AIDIHUWB  BERYWWo

OMOMNE @RAINOS arlglceIdds Galow.”
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14. This is the original evidence of the witness. There may
have some changes or variations or wilful omissions made by the
witness thereafter. But it will not actually affect the evidence of PW10
in respect of the overtact of the witnesses, which are seen corroborated

by the other witnesses. On the last portion of the cross examination, a

suggestion was made “mlaBWd w06  (al:00.Al to 5 ag)anlaid
@oymateom ®efl  adlesnddailajlel agmI  alowyamy’. He answered

“wdlogl’ He denied the same. It is an indication that what he deposed
before the court during chief examination is the truthful version and
the spontaneous answer shows the truth in it. Thus the version given at
the chief examination can be believed.

15. The learned Public Prosecutor also submitted before us that
in this case it can be seen that there is recovery of weapon. PW19, the
Police Officer, deposed before the court that the weapons are recovered
as taken and given by the accused. The possession of the weapon and
knowledge of the weapon can be inferred when the accused is taking

the weapon and handing over the same. It was the case of the defence
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that there is no disclosure statement. But the disclosure statement may
be relevant only when there is a recovery under Section 27 of the
Evidence Act. But the fact that when an accused is taking the weapon
and handing over the same to the Police Officer and when there are
materials to show that, that weapon 1s the weapons used for inflicting
the injuries, then that conduct of the accused will be relevant and
material will be corroborating the prosecution case. It is the
submission that it will be admissible under Section 8 of the Evidence
Act and in this case the evidence of the Doctor is that these weapons
can cause the injuries. As per Ext.P31 when there is detection of blood
stains that also gives assurance regarding the weapon used especially
when witnesses 1dentified the same. Thus, the learned Public
Prosecutor concluded that when materials are like this and when truth
came out even though the major portion of the witnesses are won over
by the defence, an interference by this court regarding the conviction is
not warranted.

16. In this case, from the submissions of the learned Public
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Prosecutor and the learned counsel for the appellants, it can be seen
that Arumughan died. That fact is not disputed by the counsel. As per
the evidence of PW22, it can be seen that he is not the Doctor who
conducted the postmortem. He is only a Doctor summoned to prove
Ext.P28 postmortem certificate. The postmortem was seen conducted
by one Dr.G.Gnanadurai, who 1s no more. His signature is proved by
PW22 who is working as a Tutor in Forensic Medicine at Coimbatore
Medical College. As per the said postmortem certificate, there are
antemortem injuries as follows :

“1) An irregular lacerated injury of 5 cms.
length with surrounding contusion seen over the right
tempero parietal region, 8 cms. Above the right ear.

2)  Curved lacerated injury of 5 cms. length
seen over the right parieto occipital region. The upper
end of the wound is 7 cms. away from the lower end

of injury No.l1.”
17. Thus, the Doctor further deposed that there was
subarachnoid haemorrhage as well as subdural haemorrhage. It can be

further seen that there was oblique crack fracture of 8 cm. length and
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there was also depressed fracture. He also opined that the deceased
would appear to have died of shock and haemorrhage due to head
injury sustained to him. He was further categoric that the injuries noted
in the postmortem certificate are sufficient in the ordinary course to
cause death. =~ When there is subarachnoid haemorrhage and further
there is fracture of the skull, the opinion seems to be reliable and could
be acted upon. Thus, the prosecution has succeeded in proving that the
death of Arumughan was a homicide.

18. The next question 1s who inflicted the injuries and what is
the cause of his death. As per the court charge, it can be seen that there
was an intervention by the deceased in the altercation in between the
accused and some of the witnesses and at that time deceased sustained
injuries. The first accused inflicted injuries with a bill hook on the
head and Accused No.2 beat with an iron rod and Accused No.3 with a
wooden log. It is pertinent to note that Accused Nos. 4 and 5 are
already acquitted by the trial court. There is no State appeal. In this

case, it can be seen that the prosecution case is that there were more
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than three persons involved in the incident. But surely it can be seen
that as the majority of the witnesses turned hostile, the trial court came
to the conclusion that the prosecution failed to prove the offence under
Section 149 of IPC. But considering the overtact of individual accused
as well as keeping in mind that in between the convicted accused, there
was a common intention formed, the court below found the appellants
guilty and sentenced.

19. As per the evidence of PWI10, it can be seen that he
deposed before the court that Accused No.1 inflicted injuries causing a
bill hook and Accused No.2 beat with an iron rod. Accused No.3 beat
with a wooden stick. Now, before adverting to the evidence of PW10,
whether the presence of PW10 can be believed or not has to be looked
into. We are considering this fact especially when the injured witnesses
turned hostile. When the injured witnesses are not supporting the
prosecution and PW10 admittedly a relative of the deceased came
before the court and deposed that he witnessed the incident, the court

should be very careful.
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20. It can be seen that as per Ext.P5 ie. the C.D. Portion
marked by the prosecution, the first part of the case of the prosecution
is that PW1 and PW4 equipped with weapon and went to the STD
booth which belongs to Accused No.1 and inflicted injuries and caused
mischief and when they came back from therein, as retaliation this
incident took place. There is an earlier incident wherein the aggressors
are PW1 and PW4. It is only natural that the witnesses may be hesitant
to tell the first part of the incident as they may be having a feeling that
they will be incriminating themselves. Surely, the law will protect
them in telling the truth before the court. PW1 deposed regarding the
presence of PW10. Thus, it can be seen that the evidence of PW1 to the
effect that PW10 was present therein gives assurance regarding the
presence of PW10 at the place of incident.

21. As rightly pointed out by the learned Public Prosecutor, the
other witnesses PW4, PW6, PW7 and PW 14 also gave evidence in this
regard which gives assurance to the presence of PW10. The evidence

of PW10 is relevant because he is not a party to the earlier incident.
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PW10 is not a party in the group which went to the STD booth earlier
as evident from Ext.P5. The evidence of PW10 in this regard is that
Accused No.l inflicted injury by using a bill hook. But surely as
submitted by the learned defence counsel this version is not seen
corroborated by the medical evidence. There is no incised wound seen
upon the head of the deceased. The only possibility is that Accused
No.1 used the blunt portion of the bill hook. The evidence of PW22 is
only to the effect that only the blunt portion of MO3 can cause the
lacerated injury which are seen as antemortem injury in the postmortem
certificate. The witness is categoric that “eaigyan@ ens)’. If that is
so, when the witness is retracting from the same at the time of cross
examination to the point that except Accused No.2 he had not seen
anybody else inflicting injuries, the version in the chief examination
cannot be accepted without corroboration. At this juncture it is relevant
to note that when there is no incised wound seen on the head of the
deceased, the ocular version of PW10 to that effect, especially when

PWI10 changed the version at the time of cross examination, cannot be
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relied upon to come to a conclusion that Accused No.1 inflicted injury
with a bill hook. It is also pertinent to note that if the blunt portion is
used then also, he cannot have an intention to cause any incised wound
or any grievous injury to the injured. Now, as per the evidence of
PW10 it can be seen that he got a case that “ewmiqeoel noais] e@:0emse)
@o)maIeado  ®eides @pslayy. Now the case of PW10 during chief
examination is that “ A2 oomonsml  “03008]50” af)M) al0aU®) e@:0ME)
DOYMN QIS HB6ME) @RO)MAIOM @S]a)).”

22. During cross examination, his positive case before the court
1s that he saw him using weapon two times “A2 @pay. ©o=R0naMlWoM)
@Slo®. g @S] @rSla)). GO @R @RSlaflel.”

23. Now, the evidence of the Doctor is to the effect that there
are two injuries on the head. Both the injuries can be caused with MO4
weapon. Surely as per the evidence of PW10 during chief examination,
his positive case is that Accused No.2 was seen using iron rod. But as
per the evidence of the Doctor, the injuries can be caused only with

MO4 or by blunt side of MO3 weapon. We have already found that
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usage of MO3 is not proved. It is also to be considered that at the time
of cross examination, PW1 deposed before the court that Accused No.2
used wooden stick to inflict injury on PW1. It appears that the
deceased also came to the spot and Accused No.2 inflicted injury.
When PW1 is categoric that in the hands of Accused No.2 there was a
wooden stick and when the Doctor is deposing before the court that
injuries noted in the head of the deceased can be caused only by a
weapon like MO4 and MO3 and further when MO4 weapon is handed
over to the Circle Inspector by Accused No.2, the only inference that
can be drawn is that the weapon used by the accused would have been
only a wooden stick. A mere change of PWI10 regarding the
description of the weapon will not materially affect the evidence of
PW10 to the effect that accused No.2 twice beat the deceased. It can be
seen that during cross examination as well as during the chief
examination, the consistent version of the witness, PW10, is that
Accused No.2 was seen inflicting injury by beating. The fact that only

because during the chief examination he got a case that iron rod was
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seen at the hands of the accused, it cannot be said that the factum that
Accused No.2 inflicted beat twice is unbelievable. Further there is
evidence that accused No.2 handed over the weapon as well as the
weapon handed over by him contained blood stains as evident from
Ext.P31. Thus, we are coming to a conclusion that the two injuries seen
upon the head of the deceased is inflicted by Accused No.2. It can be
seen that there are only two injuries on the head of the deceased. Both
the injuries are seen inflicted by Accused No.2 .

24. Now, as per the case of PWI10 Accused No.3 is seen
inflicting injury using a wooden stick. We have already came to a
conclusion that the wooden stick was in the hands of Accused No.2 .
PW10 is categoric during cross examination that except Accused No.2
he had not witnessed anybody else inflicting injuries. There is reliable
evidence regarding infliction of injury by Accused No.3.

25. In this case, it can be also seen that, conviction entered by
the court below with the aid of Section 34. As per the evidence before

us, it can be seen that the deceased reached at the spot just before
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deceased sustained injuries. He reached therein on a moped and
deceased intervened thereupon. No stretch of imagination can say that
Accused Nos. 1 and 3 also shared any intention to inflict injury to the
deceased. i.e. it cannot be said that there was prior meeting of minds or
common intention formed to attack the deceased in between Accused
Nos. 1 to 3. Naturally the question of invoking of Section 34 is not
therein, especially in the light of finding of the trial court that there is
no offence under section 143 or 149 of IPC.

26. Now, the next aspect to be considered is regarding the
offence. The court already found that the overtact attributed against
accused 1 and 3 is not believable. Then the only question is what is the
offence committed by Accused No.2. Accused No.2 used a stick. The
description of the weapon now found to be used by the accused is
“wlaessoan’.  Surely, the length of the wooden stick is discernible
from the evidence before the Court. The mahazar shows that it is
having a length of 115 cm. It is also evident from therein that it is such

a stick that one side of it is bigger than the other and there is no



Crl.A.Nos.2132 & 2133 of 2011
26

evidence before this Court to show that which side of the weapon is
actually used. But it is a fact that it caused fracture on the skull. When
there is no preconcert and when the prosecution case is that there was
an incident wherein PW1 and PW4 are equipped with weapons and at
that juncture deceased is also coming therein and accused No.2
inflicted injury, it cannot be positively said that there was intention to
murder with a stick of Sheemakonna. It cannot be said that the object
or intention was to murder the deceased. We came to this conclusion
especially after evaluating the nature of the weapon as well as the
incident occurred immediately before this incident which is evident
from the case diary portions marked before the court. It is also
pertinent to note that even though PW1 and PW4 is the real opponents,
they were not inflicted with such fatal injuries.  Under such
circumstances, when the deceased came to the spot and intervened and
sustained injuries, we are of the opinion that it can be only said that
there was knowledge of causing death by inflicting such an injury with

a wooden stick by Accused No.2. Surely while coming to this
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conclusion, we have taken into consideration that the injuries are
inflicted on the head of the deceased, by beating twice. If the said
weapon is used on any other part of the body, it would not have become
fatal. When it is used to inflict injuries on the head, it can be positively
concluded that he was having the knowledge that such an injury may
cause death.

27. Now, at the very same time, we are very anxiously
considered whether this culpable homicide committed by the accused
will come under the purview of Section 300 of IPC. Surely when the
intention is laking, the only consideration is the 4™ clause of Section
300. To bring an offence under the fourth clause of Section 300 of IPC,
in our opinion, the knowledge should be in a higher level. Such an
higher level knowledge of causing death cannot be attributed in this
case especially in the light of weapon used and the background of the
case. We are coming directly to the conclusion that this is a case where
the offence alleged will not come under the purview of murder, but

only an offence punishable for culpable homicide not amounting to
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murder. When the intention is lacking it will only come under the
second part of Section 304, which is punishable under Section 304 Part
II.

28.  We have already found that the case against Accused Nos.
1 and 3 is not proved by the prosecution.

In the result, Crl.Appeal No.2133/2011 is allowed. Crl.Appeal
No.2132/2011 is allowed to the extent it relates to accused No.1 i.e. the
first appellant therein. The judgment in S.C.No0.1049/2005 passed by
the Court of Additional Sessions Judge-II, Palakkad whereby the
appellant in Crl.A.No.2133/2011 and the first appellant in
Crl.A.No0.2132/2011 are convicted and sentenced under section 302
read with section 34, IPC is hereby set aside. In the case of the 2™
appellant, in Crl.A.No.2132/2011/the 2" accused, Crl.A.No0.2132/2011
is partly allowed. The conviction under Section 302 of IPC of the
second appellant in Crl.Appeal No.2132/2011 ( accused No.2 in SC
No0.1049/2005) is set aside and he is convicted under Section 304 Part

IT of IPC. He is sentenced to undergo rigorous imprisonment for five
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years and to pay a fine of Rs.5,000/- with a direction to undergo default
simple imprisonment for six months. The appellants who stand
acquitted as per this judgment shall be released forthwith in case their

detention is not warranted in connection with any other case.

C.T.RAVIKUMAR, JUDGE

K.PJYOTHINDRANATH, JUDGE

SV.



