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JUDGMENT

This appeal is directed against the judgment of conviction passed
by the Court of Additional Sessions Judge (Ad hoc-II), Ernakulam in
S.C.No.634 of 2005. The appellant herein was the first accused
therein. He along with two others were charged for commission of
offence under section 376 (2)(g) of the Indian Penal Code for having
committed gang rape on the prosecutrix, PW1 on 02.07.2003.
Accused Nos. 2 and 3 were absconding and therefore, the case against
them was split up and the appellant alone stood the trial in S.C.No.634
of 2005. The trial court found the appellant guilty for the offence
punishable under section 376 (2)(g), IPC and convicted thereunder and
sentenced him to undergo simple imprisonment for a period of ten

years and to pay a fine of I25,000/-. In default of payment of fine,
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he was ordered to undergo simple imprisonment for a further period of
six months. The amount of fine, if realised was directed to be given to
PWI1 as compensation under section 357(1) Cr.P.C.

2. The facts leading to this appeal are as hereunder:-

At about 3 p.m. on 02.07.2003, the prosecutrix PWI1, was
walking along the Kunnathur-Kaliyar public road. She was going
from the tea shop of her father (PW2) and was carrying the food for
her grandmother who was residing at Mullankuthy. While she reached
in front of the house of PW5 Vijayan, the appellant caught hold of her
from behind and took her inside the said house. Accused No.3-Aneesh
opened the door. Thereafter, the appellant and accused No.2- Nibu
Joseph, committed rape on her from the northern bedroom of the said
house and thereby they committed the alleged offence. On being
permitted to go from there, the prosecutrix went outside and then
bathed in the nearby river and went to her grandmother's house. She
divulged the entire incident to the grandmother who, in turn, informed
the same to the parents of the prosecutrix. Though they attempted to

lodge a complaint on 2.7.2003 itself, they could not do so and on the
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next day, PW12, the Sub Inspector of Police, Pothanikadu recorded
Ext.P1 statement of PW1 from the police station based on which he
registered Ext.P1(a) FIR alleging commission of offence under section
376 read with section 34 IPC against the appellant and the other
accused persons. PWI14, the then Circle Inspector of Police,
Kalloorkade conducted the investigation and he seized MOs 1 to 3
which are respectively the pillow, bed sheet and mat found on the cot
involved in the incident, under Ext.P4 mahazar. He has also seized the
dresses allegedly worn by the prosecutrix on the fateful day viz., the
nighty (MO4), underskirt (MOS5) and bra (MO6) under Ext.P5. The
shirt allegedly worn by the appellant was seized under Ext.P6.
However, it 1s pertinent to note that the same was not legally brought
on record and identified as a material object in this case. He submitted
Ext.P10 report to the court for adding section 376 (g) IPC and sent the
material objects for analysis to the Forensic Science Laboratory and
Ext.P12 is the analysis report. After completing the investigation,
PW14 laid the final report accusing the appellant and the others for

having committed offence punishable under section 376(g) read with
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section 34 IPC. The case was then committed to the Court of Session,
Ernakulam as per proceedings in C.P.43 of 2005 by the Court of
Judicial First Class Magistrate, Kothamangalam. The Sessions Court
made over the case for trial and disposal to the Court of Additional
Sessions Judge (Ad hoc-II), Ernakulam. On summons, the appellant
and the other accused appeared before the court. After preliminary
hearing, the charge for the offence under section 376(g) read with 34
IPC was framed, read over and explained to the accused. They
pleaded not guilty and claimed to be tried. In fact, it was thereafter that
accused Nos.2 and 3 absconded. The charge was then amended to one
under section 376(2)(g), IPC and it was read over and explained to the
appellant. He pleaded not guilty and claimed to be tried. To bring
home the charge, the prosecution has examined 14 witnesses and got
marked 12 documents besides identifying 6 material objects. After the
closure of the evidence of the prosecution, the appellant herein was
questioned under section 313 Cr.P.C and he denied all the
incriminating circumstances put to him. He would further state that the

father of the prosecutrix was not in good terms with his family due to
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some boundary dispute and that was why he had falsely foisted a case
against him.  Finding that the appellant was not entitled to get
acquittal under section 232 Cr.P.C, he was called upon to enter on his
defence. Nonetheless, he has not adduced any evidence in defence. It
was after appreciating the evidence and hearing both sides that the trial
court arrived at the conclusion that the prosecution has succeeded in
establishing the guilt of the appellant/accused as regards the
commission of offence under section 376(2)(g), IPC and consequently,
convicted and sentenced him as aforesaid. This appeal is filed in the
said circumstances.

3. T have heard the learned counsel for the appellant and also the
learned Public Prosecutor. The learned counsel for the appellant
contended that the conviction of the appellant is nothing but an
outcome of utter perverse appreciation of the evidence. It is contended
that the prosecution has miserably failed to bring home the charge
against the appellant and several fatal lacuna which would strike at the
root of the matter were ignored to be taken serious note of, by the

learned Sessions Judge. That apart, it is contended that certain
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conclusions were arrived at by the trial court even in the absence of
any evidence on record and a careful scanning of the evidence would
reveal that certain aspects which were not at all spoken to by any of
the witnesses, were treated to have been deposed and made the
foundation for arriving at the conclusions.

4. Per contra, the learned Public Prosecutor contended that the
evidence of PW1, the prosecutrix, with the evidence of PW3 doctor
who examined her with Ext.P3 would undoubtedly reveal the factum
of commission of rape on PW1. The learned Public Prosecutor further
contended that despite thorough cross examination of PW1 as also
PW4, nothing could be elicited from them to discredit their oral
testimonies. Add to it, it is contended that the appellant had not cross-
examined the investigating officer viz., PW14. In such circumstances,
the appellant could not have canvassed the position that there was a
defective investigation. In short, it is submitted by the learned Public
Prosecutor that the conclusions and findings of the trial court are
strictly in conformity with the evidence on record and the contention

of perverse appreciation of evidence is bereft of any basis and
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therefore, there is absolutely no scope for appellate interference.

5. Evidently, in the case on hand, the allegation against the
appellant is one of commission of rape on PW1. For fixing culpability
on the appellant/accused, the evidence has to be scanned. True that,
even in the absence of any corroborative evidence, going by the
position settled, a conviction could be entered against the accused
relying solely on the evidence of prosecutrix, provided the evidence is
credible. As noticed hereinbefore, one of the prime contentions raised
by the appellant is that though he had not even suggested to any of the
witnesses including PW1 regarding the element of consent, the trial
court observed that such a defence was taken by the appellant. No
doubt, the case of the defence can be the evidence revealing from the
suggestions put to the prosecution witnesses or the statements made
during the examination under section 313, Cr.P.C in the absence of
any evidence adduced by the accused in defence. As noticed
hereinbefore, the appellant has not adduced any evidence either oral
or documentary. A careful cross examination of the prosecution

witnesses as also the examination of the appellant under section 313,
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Cr.P.C would undoubtedly go to show that no case was put forth by
the appellant/accused to the effect that PW1, prosecutrix, was a willing
party. In such circumstances, I am of the view that the entire evidence
have to be re-appreciated. In such circumstances, I will proceed to
consider the evidence on record.

6. The prosecutrix was examined as PW1. She is a divorcee and
got a daughter in her marriage. She was residing along with her
parents at the relevant point of time. She would depose that on
02.07.2003 at about 3 p.m, she proceeded from the tea shop being
conducted by her father, PW2, at Thennathooru to Mullankuthy where
her grandmother was residing. She was carrying food for her
grandmother. She would further depose that when she reached in front
of the house of PW5 Vijayan, the appellant caught hold of her from
behind and took her inside the said house. She also deposed that from
the northern side bedroom of the house, the accused who were three in
numbers, committed rape on her alternatively. She would depose that
she did not know how many times they had committed rape on her.

She would further depose that immediately on entering the house, they
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closed the door and she was made to lie on a cot. As there was
torrential rain, nobody heard her hue and cry. She deposed that she
sustained injuries on her hands, temple, elbow etc. and all along, she
was trying to escape from the clutches of the accused. She deposed
that she was permitted to go from the house only after the incident.
Thereafter, she walked outside and went to a nearby river and had a
bath and went to the house of her grandmother at Mullankuthy and she
disclosed the factum of rape to her who in turn, informed the same to
her parents. Later, on 3.7.2003, she gave Ext.P1 FIS based on which
Ext.P1(a) FIR was registered. PW2, the father of PW1, would depose
that he was conducting a tea shop at Thennathooru and on 02.07.2003
at about 3 p.m, PW1 went to her grandmother's house at Mullankuthy
carrying food for her. He would further depose that at about 5 p.m, he
came to the shop with his wife. On being disclosed about the factum
of rape, he ran to the house of the accused persons. However, he could
not trace them and thereafter, he went to the house of PW5. He would
further depose that on the next day, he along with PW1 went to

Pothanikadu Police Station where Ext.P1(a) FIR was registered based
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on the statement given by his daughter. PW3 is the doctor who
examined PW1 prosecutrix and issued Ext.P2 wound certificate. He
examined PW1 on 4.7.2003 at about 4.30 p.m and noted the following
injuries:-
“Abrasion 2x1cm left elbow
Abrasion left big toe. Scab found on both
wounds.”
7. Obviously, Ext.PI1(a) FIR was registered on 3.7.2003 at 6
p.m. Ext.P3 would reveal at about 8.20 p.m on the same day, she was
taken by PW12 the then S.I of Police, Pothanikadu Police Station to
Community Health Centre, Kothamangalam. PW4 examined PW1

from there and noted the following injuries.

“1.Abrasion over the left elbow.
2.Abrasion over left big toe.”

8. PW4 deposed to the effect that she had collected vaginal
swab and smear and had issued Ext.P3 certificate. During the cross
examination, PW4 deposed that there was no evidence with regard to
forcible intercourse though there are general injuries. Further it is
stated that both general injuries could be caused by the contact with

hard substance. When being asked as to what happened to the
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specimen collected by her, PW4 deposed to the effect that she had to
verify the result of the specimen to say whether there was any recent
sexual intercourse and without verifying the result of the specimen she
could not say as to whether there was any recent sexual intercourse.
True that during the re-examination, PW4 had deposed to the effect
that she has mistakenly recorded that there was no evidence of recent
sexual contact in Ext.P3. Further, she deposed:-

“For penetration it is not necessary the detection

of sperms or semens in the vaginal. If the

penetration is not recent there will not be sperm

or semen in the vagina.”

9. Ext.P2 revealed that on the next day viz., on 4.7.2003 at
about 4.30 p.m, PW1 was again examined at Community Health
Centre, Kothamangalam by PW3. PW3 issued Ext.P2 wound
certificate. He noted that PW1 sustained 2 abrasions respectively on
the elbow and on the left big toe. In this context, it is to be noted that
the very same injuries were noted by PW4 in Ext.P3 wound certificate.
PWS5 is the owner of the house where the incident took place. PW5

would depose that he is residing along with his wife and son viz., PWs

6 and 7. He would also depose that during the day time, he along with



Crl.A.No.789 of 2011 12

his wife go for work and his son would also go for work. He had also
deposed that he got acquaintance with accused/appellant and he
seldom visits his house. It is apposite to note in this context that in
paragraph 16 of the judgment, the learned sessions Judge noted that
PWS5 had deposed that the incident had happened in his house.
However, a scanning of the deposition of PWS5 would reveal that he
had not actually spoken to that effect either during chief examination
or during the cross examination. PW6 is the son of PW5 and he would
depose that accused/appellant is his friend. He would further depose
that during the day time there would not be anyone in the house and
they would close the house and keep the key near the front door while
leaving for work. PW7 is the wife of PWS5 and she would depose that
PW2 had visited her house and enquired about the incident. She also
deposed that on the date of occurrence at about 4.30 p.m while she was
returning after collecting logs from the nearby rubber plantation, she
had seen Nibu sitting on a stone near her house. She would further
depose that Nibu told her that he had asked Sajitha for an umbrella.

PWS is the witness to Ext.P4 scene mahazar. She deposed that she
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had witnessed the handing over of MOs 1 to 6 by PW1. She would
also admit her signature in Exts.P4 and P5 mahazar. PW9 is that
father of accused No.3. He deposed that he had seen the appellant
producing shirt and dhoti. He would also admit his signature in Ext.P6
which was prepared for the seizure of the shirt and dhoti. It is to be
noted at this juncture that though they were allegedly seized under
Ext.P6, they were not produced before the court and naturally, not
marked in this case. PW10, Village Officer prepared Ext.P7 site plan
and PW11 is the Scientific Assistant who prepared Ext.P8 after
examining the scene of occurrence. As noticed hereinbefore, PW12,
the then Sub Inspector of Police, Pothanikadu recorded Ext.P1 FIS
from PW1 based on which he registered Ext.P1(a) FIR for the offence
under section 376 read with 34 [PC. PWI13 is the Civil Surgeon of
Community Health Centre, Kothamangalam who had examined the
appellant and issued Ext.P9 potency certificate to the effect that the
appellant is capable of indulging in sexual acts. PW14 was the then
C.I of Police, Kalloorkade who conducted the investigation and

prepared Ext.P4 mahazar for seizure of MOs 1 to 3 as also Ext.P5. He
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filed application to incorporate section 376(2)(g) IPC in the charge.
After completing the investigation, he laid the charge before the court.
The evidence adduced by those witnesses were considered by the
learned Sessions Judge for arriving at the finding that the prosecution
had succeeded in establishing commission of offence under section
376(2)(g) 1PC.

10. Evidently, the case of the prosecutrix is that she was
subjected to gang rape by the appellant and two others. Her evidence
would reveal that on 02.07.2003, she was proceeding to her
grandmother's house at Mullankuthy carrying food for her and when
she reached in front of the house of PW5 Vijayan at about 4 p.m, the
appellant caught her from behind and took her inside the house of
PW5. On the northern side bedroom of the said house, she was
subjected to rape by three persons simultaneously. She would also
depose that she did not know how many times they had committed
rape on her. She had also deposed that she had resisted the said act
and sustained injuries during the course of such resistance. She

deposed further that thereafter the accused persons permitted her to go
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outside. Thereupon, she went to a nearby river and had a bath and
thereafter returned to the house of her grandmother. On being
divulged about the same, grandmother informed the matter to her
parents. The evidence of PW2 is to the effect that at about 5 p.m his
wife took PW1 to him and told him about the incident. According to
PW2, immediately thereafter, he went to the house of accused persons
as also to the house of PW5 and thereafter took PW1 to Kaliyar Police
Station. PW2 deposed that citing objection with respect to territorial
jurisdiction no case was registered there and thereafter, he returned
home along with PW1. On the next day, he took PW1 to Pothanikadu
Police Station and after recording her statement, Ext.P1(a) FIR was
registered. According to PW2, he went to Pothanikadu Police Station
along with PW1 in the morning on 3.7.2003. However, Exts.P1 and
P1(a) would reveal that after recording FI statement, Ext.P1(a) FIR
was registered only at 6 p.m on that day and on the same day itself,
PW12 took PW1 to Community Health Centre, Kothamangalam where
PW4 examined her and issued Ext.P3 wound certificate. PW11 the

Scientific Assistant who visited the scene of occurrence, later
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examined the sealed packets containing material objects and issued
Ext.P8 certificate of analysis. Ext.P12 would reveal that the sealed
packets contained the following items:-

1.Shirt alleged to be stained with human semen and
spermatozoa.

. Lunki

. Shirt

. Lunki

al)@3a 0w

.Bed sheet alleged to be stained with human semen,
spermatozoa and blood

7.Nighty alleged to be stained with human semen and
spermatozoa.

8. Skirt

9. Brassire

10.Hair samples

AN g B~ WD

11. It would reveal that on analysis, item Nos.1 to 8 which were
allegedly stained with human semen and spermatozoa, human semen
was found only on bed sheet viz., item No.6. Precipitin test for blood
stain in item No.6 was conducted and it was found as human blood. In
the light of the aforementioned facts, it is evident that the materials
available for considering the culpability of the appellant in the crime
were the oral testimony of PW1, PW2 and PW3 respectively with

Exts.P2 and P3, the evidence of PWI1 with ExtP8. As noticed
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hereinbefore, PW3 had deposed to the effect that on examination
conducted on 4.7.2003 he noted two abrasions sustained by PW1 on
her elbow, temple and left big toe. PW4 who examined PWI1 on
3.7.2003, as noticed hereinbefore, deposed to the effect that she had
collected vaginal swab and smear and further deposed that she could
state about the recent sexual intercourse only after ascertaining the
result of the analysis of the vaginal smear and swab. Evidence in this
case would reveal that though PW4 collected vaginal smear and swab,
the result of examination of the vaginal smear and swab (if at all
conducted) was not produced before the court. PW4 also deposed that
there was penetration, but to say whether it was recent or not, the
result of examination of the vaginal smear and swab had to be verified.
In this context, it is to be noted that going by the deposition of PW1,
the prosecutrix, she was subjected to rape by three persons. PW1

would depose:-

‘como  090OVI0)M). 3  Gald}e 20012001  ENILI@NVW.
921Q).  af)(@® (210U ©al®) af)am sso@oes)gmﬂ%.”

12. On a careful analysis of the oral testimony of PW4 who

examined the prosecutrix on the very next day of the alleged incident,
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she did not depose regarding any recent sexual intercourse and in fact,
what she had deposed is that, to say whether there was any recent
sexual intercourse she had to verify the result of the examination of the
vaginal smear and swab collected by her on 3.7.2003. In this context,
it is to be noted that though PW4 asserted that she had collected the
vaginal smear and swab on 3.7.2003 there was nothing on record to
show that the same were subjected to examination and at any rate, the
result of such examination was not produced before the court. When
that be the nature of the medical evidence the question to be
considered is whether the evidence of PW1, the prosecutrix and the
evidence of PW11 with Ext.P8 report are sufficient to arrive at the
conclusion of the commission of the offence by the appellant. Before
analysing the evidence of PW1, the prosecutrix, it is only appropriate
to consider the evidence of PWI11 based on Ext.P8. Evidently, the
report in Ext.P8 to the effect that item No.6 which is MO2 bed sheet
was found contained human semen was taken as a piece of material

evidence for arriving at the culpability of the appellant.

13. PWI11 1is the Scientific Assistant attached to the Forensic
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Laboratory, Thiruvananthapuram. He examined the scene of
occurrence on 7.7.2003 and thereafter issued Ext.P8. Ext.P8 would
reveal that few items viz., 10 in numbers, sent in a sealed packet
containing the material objects involved in Crime No.91 of 2003 of
Pothanicaud Police Station, were subjected to chemical examination.
Ext.P12 is the chemical analysis report in respect of such items. It was
proved through PW14, the Investigating Officer. It would reveal that
analytical data for semen and spermatozoa was conducted in respect of
eight items viz., shirt, lunki, mat, bed sheet, nighty, skirt and brassier
which were allegedly stained with semen and spermatozoa. However,
Ext.P12 would reveal that the test was positive only in respect of item
No.6 viz., the bed sheet wherein human semen was detected. It would
also reveal that analytical data for bloodstain in item No.6 viz., bed
sheet was conducted. Though it was found positive and the origin was
found by precipitin test as human, the blood group could not be
ascertained as the test results were inconclusive. Therefore, the
question is whether merely because in MO2 bed sheet human semen

was found how it could be treated as a material conclusively
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connecting the appellant with the crime in question ? It is to be noted
that MO2 bed sheet was seized under Ext.P4 mahazar on 4.7.2003 at 9
a.m. Going by the case of the prosecution rape was committed on
PWI1 at about 4 p.m. on 2.7.2003 from the house of one Vijayan.
The said Vijayan, his son and wife were examined respectively as PWs
5to 7. A careful scanning of their oral testimonies would reveal that
prosecution has not brought out anything from them to suggest that
when they returned after their work on 2.7.2003 in the evening they
noticed any sign of occurrence of a crime inside their house. It is not
brought out whether MOs 1 to 3 viz., the pillow, bed sheet and mat
were used by them either on 2.7.2003 or on 3.7.2003. It is also to be
noted that no evidence is forthcoming as to whether MOs 1 to 3 were
being used by PW5 and PW7 or by PW6. PW5 and PW7 are husband
and wife. PW6 is a grown up boy and in such circumstances, merely
because human semen was detected in MO2 bed sheet pursuant to its
seizure on 4.7.2003 cannot be considered as a conclusive material to
connect the appellant with the crime. As noticed hereinbefore, no

question whatsoever connecting such material objects were put to PWs
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5 to 7 from whose house those material objects were seized. Though
small areas of stains of blood found in MO2 was subjected to
analytical data for blood stains its result in Ext.P12 is to be looked
into. Though by precipitin test it was found that the origin of blood is
human Ext.P12 would reveal that the blood groups of the stains could
not be ascertained as the test results were inconclusive. In such
circumstances, evidently, the evidence in this case will be reduced to

the oral testimony of PW1, the prosecutrix.

14. The learned Public Prosecutor contended that even in a case
where the prosecution is for commission of an offence under Section
376, IPC a conviction could be entered solely based on the testimony
of the prosecutrix. To buttress the said contention the learned Public

Prosecutor relied on the decisions of the Hon'ble Apex Court in State

of U.P. v. Munshi (2009 Crl. L.J. 393) and State of Punjab v.

Gurdip Kaur ((2009) 1 SCC 120). A perusal of the decisions

referred supra would reveal that the Hon'ble Apex Court held that
merely because evidence of the prosecutrix alone is available that by

itself is not a ground for arriving at a conclusion of innocence of the
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accused if the oral testimony of the prosecutrix is believable and
cogent. There cannot be any doubt with respect to the said position.
But, in such circumstances, the question of conviction would depend
upon the credibility of the evidence of the prosecutrix. To contend
that the evidence of the prosecutrix in this case cannot be relied on for
the purpose of arriving at the guilt of the accused the learned counsel
for the appellant relied on the decisions of the Hon'ble Apex Court in

Jai Krishna Mandal and Another v. State of Jharkhand (2010

KHC 855) and Dinesh Jaiswal v. State of M. P. (AIR 2010 SC

1540).

15. In Dinesh Jaiswal's case (supra) the prosecutrix (PW1) was
alone in her house on 8.7.1989. At about 4 p.m. the appellant/accused
allegedly entered the house and inflicted three tangi blows on her and
committed rape on her. The prosecutrix, in defence, snatched the tangi
from the appellant and caused several injuries on him while he was
leaving the room. Injury No.6 therein was grievous and his teeth was
knocked out. In the said case, the doctor who conducted the medical

examination on her has opined that he was unable to confirm the
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factum of rape. The Hon'ble Apex Court held that the story given by
the prosecutrix did not inspire confidence and the conviction of the
appellant was reversed. In Jai Krishna Mandal's case (supra) the
prosecutrix PW6 went out of the village for grazing her goat on
7.2.1999 at about 4 p.m. but, she did not return even the next day. She
was allegedly kidnapped and raped repeatedly. Her statement under
Section 164 Cr.P.C. was recorded wherein she stated that she had gone
out of the house at 10 a.m. to graze her goat and as she came out of the
village the two appellants and Shanker Singh, a 3™ co-accused caught
hold of her and closed her mouth and administered some medicine to
make her unconscious and then they had taken her to another village
and thereafter raped her repeatedly and that she had been moved from
village to village till her release about four days later. She was
medically examined at about 11.30 am. on 16.2.1999 and the
attending Doctor did not find any injury on her person nor any
evidence of spermatozoa on the vaginal smear. Still the Doctor opined
that possibility of sexual intercourse could not be ruled out. Statement

of the prosecutrix itself was found good enough to record a conviction
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against the accused as there was ample evidence to show that the
appellants/accused had disappeared from the village simultaneous with
the absence of the prosecutrix. The verdict of trial court was affirmed
in appeal by the High Court. The matter went up to the Apex Court.
The admitted position in that case was that there was deep enmity
between the family of the prosecutrix and the appellants in respect of a
dispute over a piece of land. Paragraph 6 of the said judgment would
reveal that the Hon'ble Apex Court had gone through the statement of
the prosecutrix and ultimately found that they are virtually unworthy
for acceptance. In that case, the Doctor deposed to the effect that she
had handed over the saree of the prosecutrix allegedly worn at the time
of the commission of the offence to the Investigating Officer. It was
found that those articles were not sent for examination nor even
produced in evidence. It is to be noted that, that was also a case where
three persons allegedly committed rape on the prosecutrix repeatedly.
The Doctor who examined did not find any injury on her person nor
any evidence of spermatozoa on the vaginal smear. Though the Doctor

opined that the possibility of sexual intercourse could not be ruled out
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taking into account all such aspects the Hon'ble Apex Court held that
the evidence of prosecutrix in such circumstances was unworthy for
acceptance. Consequently, the conviction of the appellant entered by
the trial court which was confirmed by the appellate court, was set

aside.

16. In this case, the evidence of prosecutrix (PW1) is to the
effect that on 2.7.2003 at about 4 p.m. she reached in front of the
house of PW5 Vijayan and the appellant caught hold of her and
himself and the other co-accused took her inside the house of PWS5.
She was made to lie on a coat and all the three raped her repeatedly. In
fact, she deposed to the effect that she did not know how many times
they had raped her. She had further deposed that after the incident she
was allowed to go outside. She walked and went to nearby river and
had a bath before reaching the house of her grandmother. On being
revealed the factum of rape the grandmother took her to her parents.
Before proceeding further I am of the view that the evidence of PW2,
father of PW1 is to be looked into. It is also to be noted that PW1

herself deposed to the effect that a civil dispute was there between her
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father and the family of the appellant/the first accused. In this context,
the demeanour of PW2, going by his own version as also the version
of PW7, has to be screened. Immediately on being informed the
factum of rape on PW1, by his wife, PW2 rushed to the house of the

appellant/first accused. He would depose:-

“emotd @oRIEWS colodla] ameNEnomd  aloem®  al}OEElosuEl.
emoM  emoo  (aldflaes aflgled @ocje ealmy. emoo (alallwes
@oajem Qllel o] $:0046880 alosmmy. @oalMiaflesallyy.  @alame] gl

Qg)BMOS  BMYo alOBWENE )M  al0esmy. 2-0o (alall@ies aflSl@
£210M}), @OINWIENSOWO)M). @OIDEWIS  alOMMERJOW 2-00 (Al
oallosalle]  @QIEMIS emoM 62ldlenng af)M ol 6T
Mmoo msmm  aflld  eoimy. @palles  eoollg).  QIOIEd
@soflgldlen@oem. emogsyem eenlnilies aflglad ealodla)l. aelo
DP@OTloM emOM  BMio @RAITTL aOIEETVM ag)My  alO6YD)].
6o  HSldd  @fldla] eolmy.  @oalles egemo 2, 3
BHJSUHOOIEMBOTIIOIM].  @OQUGCEIS  6MIM )M  6).216QYENBOH@TY

@.21063l 2. Hospital-@d admit @O HEIMD alO61TT}.
MA#9d  @RUI@IYI@  ealom. Jurisdiction  ngjomm@iimoad
#08lwod P.S@ 6.010M}. EMEIBROS dOIIQOIWEY
GalO@MOMIH6IS  GalddhomM aloemmy.  afleg dlaiao oQfleal
Galo@mOTil60S P.S@d ®©21M}. @M GalodkoM  aldlaflg).

BWHO  OYWIDIOIM. BMOo OOUMD] MMHOSHNG  Balo@BINIH60S
P.S@ 6ol asd allalto aloemm). agedo enolowsyorm).”

Going by the version of PW2 on 3.7.2003 evening he took PW1 to
Pothanicadu Police Station and thereafter her statement was taken.
Ext.P1 would reveal that the first informant is PW1, the prosecutrix
herself and that PW12 recorded Ext.P1 statement and he registered

Ext.P1(a) F.I.LR based on the said statement at 6 p.m. on 3.7.2003. As



Crl.A.No.789 of 2011 27

noticed hereinbefore, PW12 took her to Community Health Centre,
Pothanicadu at about 8.30 p.m. on the same day and there she was
subjected to examination by PW4. 1 have already adverted to the
evidence of PW4. PW4 did not depose conclusively that there was
recent sexual intercourse and as noticed hereinbefore she had deposed
that to say with respect to a recent sexual intercourse she has to verify
the result of examination of the vaginal smear and swab. PW4 had
also deposed to the effect that no injuries were found on the genitalia.
But, at the same time, noted general injuries viz., abrasions on the
elbow and big toe It is also to be noted that PW4 categorically
deposed that she had collected vaginal smear and swab and she
asserted that for ascertaining recent sexual intercourse the result of
examination of those materials has to be looked into. It is to be noted
that such an opinion was given by PW4 who examined PW1, the
prosecutrix on the very next day of the alleged incident where
allegedly the appellant and the two other co-accused repeatedly raped
her. Even when such was the allegation a doctor who examined the

prosecutrix on the very next day could not physically find any injuries
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and opined that even to say there was sexual intercourse the result of
the examination of the vaginal smear and swab is to be obtained. It is
in the said circumstances that the admitted dispute between the
families of the appellant and PW2 and the immediate action from the
part of PW2 on being informed of the factum of crime is to be
considered. Evidently, in this case, even if the vaginal smear and swab
collected by PW4 was sent for examination it was not produced in
evidence. PW4 and PW12 another doctor who examined PW1 the
prosecutrix respectively on 3.7.2003 and 4.7.2003 did not depose
regarding the factum of rape. When that be the nature of the evidence,
the evidence of the prosecutrix that she was raped repeatedly by the
appellant and two other accused cannot be said to be worthy of
acceptance. Certain other aspects also assume relevance in this
context. After the investigation commission of offence of rape was
charged only against the appellant and the third accused. It is also to
be noted that there is no case for the prosecution that immediately after
the incident any of the accused remained perdu. These aspects were

not given due weight by the lower appellate court. At the same time, a
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scanning of the impugned judgment would reveal that it is infected
with another perversity. If a piece of material which was relevant was
not taken into account or if an evidence which was not actually there,
was treated to have been in existence the verdict has to be styled as
perverse. Admittedly, in this case, no defence evidence was adduced
by the appellant who alone stood the trial. A careful scanning of the
suggestions made by the learned counsel for the appellant while cross
examining the prosecution witnesses and also in the statement under
Section 313 Cr.P.C. would reveal that the appellant had never taken a
defence that PW1 prosecutrix was a willing party. Even then the court
below observed that the learned counsel appearing for the appellant
argued that PW1 was a willing party. In the absolute absence of
anything on record to show that such a defence was specifically taken
by the appellant and this assumes relevance in the context of an
amendment brought into Section 114A of Indian Evidence Act. It

reads thus:-

“114A. Presumption as to absence of consent in
certain prosecutions for rape.- In a prosecution for rape
under clause (a) or clause (b) or clause (c) or clause (d) or
clause (e) or clause (g) of sub-section (2) of Section 376
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of the Indian Penal Code, (45 of 1860), where sexual
intercourse by the accused is proved and the question is
whether it was without the consent of the woman alleged
to have been raped and she states in her evidence before
the Court that she did not consent, the Court shall
presume that she did not consent.”

17. It is to be noted that if such a contention is taken up
necessarily, the onus to prove the same would lie on the
appellant/accused. In such circumstances, I am of the view that
without the suggestions as also the statement under Section 313
Cr.P.C. as also in the absence of anything on record to show that such
a definite defence was taken by the appellant the observation of the
trial court that such a defence was taken cannot be a reason for putting
the burden on the appellant to show that the prosecutrix was a willing
party. Arguments advanced before the trial court as also the defence
ground raised in this appeal to mount challenge against the impugned
judgment of conviction, would reveal that the case of the appellant was
that he had not committed the offence alleged and that he had no
sexual intercourse with the prosecutrix. In this context, it is also to be
noted that the trial court while dealing with the evidence of PW5

Vijayan who was the owner of the house where the incident allegedly
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took place held that he deposed to the effect that such an incident
occurred in the house. But, a scanning of the evidence of PWS5 would
reveal that PWS5 had not deposed in that regard either in his chief
examination or during the cross examination. Taking into account all
these aspects I am of the view that a proper appreciation of the
evidence on record in this case would reveal that it is unsafe to rely on
the sole testimony of the prosecutrix, PW1 to record a conviction
against the appellant. Taking into account the nature of the evidence,
the testimony of PW1 is not worthy for acceptance and to enter a
conviction. It can only be held that the prosecution had failed to
conclusively prove the offence of commission of rape alleged against

the appellant.

In view of the discussion as above, I am of the considered view
that the conviction entered against the appellant for commission of the
offence of a rape and the consequential sentence imposed on him for
the conviction cannot be sustained. The judgment calls for appellate
interference.  Accordingly, the judgment in S.C.No.634 of 2005

passed by the Court of Additional Sessions Judge (Adhoc-II),
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Ernakulam dated 6.5.2011 i1s set aside. The appellant is set at liberty.

The bail bond stands cancelled.

Sd/-
C.T.RAVIKUMAR
Judge

TKS/spc



