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Dated this the 20" day of November, 2015

JUDGMENT

Jvothindranath,].

This appeal is preferred by the accused in
S.C.N0.134/2008 on the file of the Court of the Additional
Sessions Judge, Pathanamthitta. The appeal is preferred
against the judgment, conviction and sentence dated 7.8.2010
made in the above S.C.No0.134/2008. The conviction is under
section 302 of the Indian Penal Code and the
appellant/accused is sentenced to undergo imprisonment for
life and to pay a fine of Rs.5,000/- in default to undergo simple
imprisonment for three months.

The facts of the case is as follows:-
The deceased is the nephew of the appellant herein. It is the
case of the prosecution that there was some property dispute
in between the deceased Mukundan and the appellant herein.
On 29.8.2007 at about 8.30 p.m, the deceased Mukundan went
to the house of PW2. The house of the appellant is adjacent to
the same. It is the case that when the appellant saw the

deceased he started to utter abusive words and hearing the
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same Mukundan entered into the courtyard of the deceased and
asked him to stop the same. A kerosene lamp seen lighted on the
side of the well and meanwhile the deceased tried to pull down
the accused, he went inside the house and took a sword, came
out and inflicted injuries on Mukundan and he succumbed to the
said injuries.

2. The prosecution case is that PW2, the aunt of the
deceased, who is an immediate neighbour saw the incident. On
the next day morning, when PW1, who is the son of the aunt
(PW2) came to his house, he came to know about the incident
and went to the police station and gave F.I.Statement. Police
investigated the crime and filed chargesheet against the appellant
herein.

3. The committal court after receiving the charge sheet
on file, committed the case to the Court of Sessions and the court
took cognizance of the offences, framed the charge and tried the
appellant. PW1 to PW13 were examined and Exts.P1 to P24 and
MO1 to Mo16 were marked. On the side of defence, documents
D1 to D3 were marked. After appreciating the evidence, the trial
court convicted the accused under Section 302 of IPC and

sentenced as stated above. Aggrieved by the above judgment of
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conviction and sentence, this appeal has been preferred.

The evidence in this case in a nutshell is as follows:-

PW1 is the person who gave the F.I. Statement to the police. His
evidence is that he is residing in a separate house away from his
family house and the appellant is his uncle. It is also deposed to
that accused is residing on the western side of his tharwad house
and Mukundan is the son of the younger sister of his mother.
Witness is not an eye witness to the incident. He got information
when he came to his mother's house and thereafter, he went to
the police station and gave F.I Statement.

4. PW2 is the mother of PW1,who is the sister of the
accused. She deposed before the court that the accused is her
brother and he is her immediate neighbour on the western side.
She further deposed that PW1 is her son. She also deposed that
the deceased Mukundan is the son of her late younger sister. She
also deposed that there was a property dispute in between her
brother and viz., the accused and herself and in fact, there was a
civil case. She further deposed that she witnessed the incident in
which Mukundan died. The incident was on 29.8.2007 at about
8.30 hours in the night. It is her evidence that Kunjumon

(accused) called abusive words against Mukundan. A kerosene
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lamp was seen lighted on the side of the well. Mukundan told the
accused not to abuse him and further that the case would be
decided by the court. He again warned not to use abusive words.
Her further evidence is that Kunjumon ran to his house and
Mukundan on entering the courtyard followed and pushed him

down. Kunjumon took a sword from his house and hacked on the
head of the deceased one after another (mey om0 eaig)).He also
inflicted cut injury on the neck area as well as on the right hand.

She further deposed that he chopped off the right hand. (uai®) oo

eoalg) m00dl). Her further evidence is that the witness along with her
husband was witnessing all these. Her husband took her inside
the house and she became unconscious. She also identified the
weapon and marked the same as MO1. She also deposed that the

sword, MO1 was used by her father for prayers at 'kavu'. (agemo

@oolo0M BHol) aljgees salewouiojmoary). She also deposed that her

father was an 'Oorali' and after his death, it was in the hands of
her mother and also deposed that it was given to his son by the
father.

5. PW3 is a witness to inquest and the inquest report is
marked as Ext.P2. PW4 is the brother of the deceased and he gave

evidence to the effect that at the relevant point of time deceased
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Mukundan was residing in the house of PW2, Kunjukutty. He also
deposed that there was a property dispute in between Mukundan
and Kunjumon. PW5 is the Sub Inspector, who registered the
crime on the basis of Ext.P1. He deposed that the investigation
was conducted by the Circle Inspector and the FIR is marked as
Ext.P3. PWG6 is the Village Officer who prepared the site plan,
which is marked as Ext.P4. PW7 is the brother of PW1, who is an
attestor to scene mahazar, which is marked as Ext.P5. PW8 is a
neighbour and his evidence is that he knew the deceased
Mukundan as well as the accused Kunjumon. He deposed that his
house is very nearby and on a question by the Prosecutor he

stated before the court that there was trivial disputes in between

the deceased and the accused. (621d® 6.01dl@ (IQEBEL0 BoljaoSimalo

2fleigg o @oalles e&@BH600).

6. PW9 is a member of the panchayath representing 9*
ward. He deposed before the court that he knew the accused. He
deposed that he had signed in Exts.P2 and P7 and he also deposed
that during the inquest, police had taken to custody the dresses of
the deceased which were marked by him before court as MO4 to
MOG6. His further evidence is that on the next day of the funeral of

the deceased, he heard a rumour to the effect that police is
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bringing the accused. He saw the police as well as the accused,
and his further evidence is that he had signed in a mahazar
prepared by the police. The mahazar was prepared on 31.8.2007
at 3 p.m and he identified the signature and marked the same as
Ext.P7. He deposed that there was a small water channel and,
later it was being as a by-lane, but, now it is covered by wild

thickets and further that the accused took from therein and

produced before the police, a sword like article (@oafles aian (i

2g)sio® catoalmileomo alMIl@ a00RM0H6IHWORIEIMY QO Galoees aVOWMo)

He identified MO1 as the article recovered on that day.

7. PW10 is the Doctor, who conducted post-mortem
examination. He deposed that there were 13 injuries sustained on
the body. The said injuries are as follows:-

“1. Incised penetrating wound 17x5x7 cm. horizontally
placed on the forehead with its left and 8 cm. in front
of the ear and the other and 2 cm. in front of right ear
underlying frontal bone showed a cut fracture
12x2cm. which extended to the base. The dura matter
was found cut and the wound terminatedin the frontal
lobes of brain.

2. Incised wound 11x5x3 cm. horizontal on the right side
of face with its back and 1 cm. behind the ear,
underneath the temporal bone showed a cut
6x0.2x2.2cm.
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11.

7

Incised wound 8x5x3 cm. horizontal on the top of
head 10 cm. above the root of nose. The lower end of
the wound showed bewelling. The parietal bones
showed a cut 4x3x0.5-0.8 cm.

Incised wound 12.5x3x3 cm. oblique on the left side of
the head and the face the upper back and was 1 cm.
above ear, the lower front and 5cm. Outer to midline
at the level of ala of nostril.

Incised wound 6x2x2cm. obliquely placed on the left
side of face, its upper outer and just below outer end
of eyebrow and the inner lower and 2 cm. outer to
midline at the level of ala of nostril. The left eye ball
was seen contused. (The margins of injury No.1-5
were contused).

Brain showed thick subdural and diffuse subarachnoid
bleeding on both sides and laceration of frontal lobes
over an area 6x4x4cm.

Incised wound 7x5x2 cm. horizontal involving the
under chin in the midline. The upper end showed
bewelling.

Abrasion 1x0.2 cm. on the top of right shoulder.
Incised amputating wound 7x5 cm. through and
through involving right elbow 17 cm. below elbow joint
underneath the bones, vessels, and muscles cut.
Incised wound 8x2x1 cm. horizontal on the back
aspect of right hand. The outer end was at the level of
root of thumb.

Incised wound 6x5x3 cm. involving front and inner
aspect of right elbow.

Incised wound 3x1x1 cm. obliquely placed on the left
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side of chest with its inner upper end 1 cm. to the left
of midline and 9 cm. below collar bone, with a tailing
of 4cm. directed upwards.

12. Abrasion 8x0.3 cm. oblique on the left side of front of
chest. The inner upper end was 3 cm. outer to midline
and overlying the collar bone.

13. Abrasion 3x3 cm. on the top of left shoulder.”

8. Post-mortem certificate is marked as Ext.P8. He further
deposed that the injury Nos. 1 to 5 taken together or
independently are sufficient in the ordinary course of nature to
cause death. He also deposed that Injury No.8 is also sufficient in
the ordinary course of nature to cause death. He further deposed
that the injury could be caused with a weapon like MO1.

9. PWI11 is the investigating officer who conducted the
investigation in this case. He deposed before the court that during
the relevant point of time he was the Circle Inspector at
Kozhencherry. He further deposed that he conducted the
investigation of crime No0.405/2007 of Aranmula Police Station.
He conducted the inquest and prepared a report and the inquest
report is identified by him as Ext.P2. He gave a request to the
Doctor to conduct the post-mortem examination. He had collected

blood stained soil and unstained soil during inquest and the
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samples are forwarded to court including in a property list. His
further evidence is that he conducted a search in the house of the
accused on 30.8.2007 at 12.00 noon. The search memo is marked
as Ext.P9 and the search list is marked as Ext.P10. He further
deposed that a mahazar was prepared that of the place of
incident, which is marked as Ext.P5. A report is given to the court
giving the full details of the accused, which is marked as Ext.P11.
He further gave evidence that on a reliable information, he
arrested the accused. Arrest memo is prepared for the same,
which is marked as Ext.P12, and inspection memo is marked as
Ext.P13. The dresses which were worn by the accused at the time
of arrest were seized as per Ext.P6 mahazar. The accused gave a

statement to the effect that cio® smom®d age®o allslay @02 alsemmony

@00l 08" allSlaf wlsanymm s U@ BHosimedld adlall.al ealaflgiens agem

OBHOENBY GaloO@ QM emoM ag)siomy meoo and as the accused lead, they

reached at a place near to the house of the accused. Accused took
out a sword from beneath a bush and produced. It was seized as
per a recovery mahazar. He also identified his signature in
Ext.P7. He also deposed that there is also signatures of the
witnesses. The relevant portion of the statement given by the

accused is marked as Ext.P7(a). The weapon recovered as per the
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statement is identified by the witnesses as MO1. He also
identified the dresses recovered from the body of the deceased
Mukundan as MO5 and MOG6. The property list by which it was
sent to court is marked as Ext.P15. The property list by which
MO1 forwarded to the court is marked as Ext.P16. He deposed
that the blood stained sand and the control sample are forwarded
to the court and the said property list by which it was forwarded
is marked as Ext.P18. He also deposed that property included in
Ext.P18 are MOs 2 and 3. The blood collected that of the deceased
by the Doctor was also forwarded to the court. The said property
list is marked as Ext.P19. The properties seized at the time of the
body inspection of the accused are also included in a property list,
which was forwarded to the court and the said list is marked as
Ext.P20. He also marked material objects up to MO16. He also
deposed that the property sent through the court were examined
by the Forensic Laboratory and a test report was directly received
by the court. The said report is marked as Ext.P24. Exts.D1 and
D2 are the judgment and the decree marked by the defence
through PW2. Ext.D3 is the marked portion in the inquest.

10. The learned senior counsel appearing for the appellant

submitted before us that here is a case where the conviction is
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based only on the sole testimony of PW2. It is the submission that
the evidence of PW2 is not an evidence inspiring confidence. It is
the categoric submission of the learned senior counsel that keen
scrutiny of the evidence and the materials before the court will
reveal that PW2 is actually not an eye witness to the incident. It
is the submission that when the F.I.statement, which is lodged by
PW1 who is none other than the son of PW2, as well as other
attending circumstances will reveal that PW2 is not an eye
witness to the incident. It is the submission that Ext.P2 is the
inquest report prepared by the investigating officer, who is
examined as PW11 before the court. It is a document that came
into existence at the earliest point of time of the investigation.
But, conspicuously the F.I. Statement, which is marked as Ext.P1
as well as Ext.P2 were silent about any of the eye witnesses who
had seen incident much less that PW2 is an eye witness to the
incident. It is also submitted before us that even the time of death
of the deceased is only a rough estimate made in the inquest
report as in between 8 p.m and 9 p.m. It is also the submission
that as per Column Nos. 3 and 4 of the inquest report, where the
entries made regarding the person last seen as alive, will belie

the claim of PW2 that she is an eye witness to the incident. As
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per Column 3 'by whom first found dead when and where' there it
is written as ogjajrend aflegedl@d  #yflencal aAldfldd Sl quoaim® oid
aljatomilad aflgled @] adsm 75 AIQQISs 6dkoal) H210380M 29.8.07 @@ 9

26nleWosieisl @g) aliwennd aflegdl@  @yflescel adldidd Sl quoale® 21d
aljetonl@ ol @egie @ asad siemmiencado aflgimaes #oemeqjsy and in
Column No.4 it is categorically stated that the above said Kochu
Cherukkan saw the deceased alive on 29.8.2007 at 7 a.m. The
submission of the senior counsel in this regard is that the Kochu
Cherukkan is none other than the husband of PW2 and while the
investigating officer was examined he deposed before the court
that he made the entries after enquiry. Kochu Cherukkan at that
point of time, at the earliest point of time, seem to have revealed
to the investigating officer that he saw the deceased alive in the
morning of 29.8.2007 and dead body was found by him only at 9
p.m in the very same day at night.

11. It is the submission of the counsel that according to
PW2, she witnessed the incident along with the above said Kochu
Cherukkan. If the said Kochu Cherukkan had not seen the
incident and the body was seen only at 9.p.m and further he saw
him alive only in the morning, then naturally PW2 could not be an

eye witness to the incident. It is the submission that Ext.P2, the
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inquest report, is an enquiry report came into existence after an
enquiry conducted by PW11 and he also admits that the entries
are made only after enquiries are made. Surely, he may have an
explanation that he believed the version thereafter given.

12. It is the submission of the senior counsel that in
respect of availability of light, place of incident and the plants
growth therein and time of incident are to be appreciated. The
case of the prosecution is that she saw the incident in the light of
a kerosene lamp. It is the further submission that surely, rural
witnesses who are accustomed with kerosene lamp and when the
accused is none other than the brother of the witness it may be
possible to identify him in such a light but still the question is
whether PW2 actually witnessed the incident. It is also
highlighted before us that if such an incident occurred and PW?2 is
actually a witness as claimed by her before the court, her
reaction to such incident now claimed by her is also to be looked
into by this Court. It is a fact that no witness produced by the
prosecution claimed that the said witness informed him/them or
came to the place in the night itself. If such a murder actually
occurred for which PW?2 is a witness, the reaction will not be so

and at least the neighbours would have had the information. It is
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an indication that PW2 is not an eye witness to the incident and
the claim of the witness now before the court that she is a witness
to the incident is a false claim and cannot be relied upon by this
Court. The learned senior counsel brought to our notice a
decision in Hasan Murtza v. State of Haryana reported in 2002
SC 762, wherein the dictum laid down is that when the evidence
of solitary witness is scrutinised by the court, the court should be
very careful. In that case, even though the High Court relied upon
the sole witness and convicted the accused, the Supreme Court
refused to rely upon the evidence of the sole witness and the
appellant was acquitted. The dictum laid down therein is that
relying on solitary witness without corroboration for conviction is
unsafe.

13. The further submission of the learned counsel before
us is that a scrutiny of the F.I.Statement will reveal that there is
no mention of weapon. The relevancy of this aspect is that, as per
the case of PW1, he gathered the details from his parents, who
are none other than PW2 and Kochu Cherukkan. If PW2 as well as
late Kochu Cherukkan were actually eye witnesses and had seen
the incident, it could not be expected that they would not have

divulged the fact that the accused inflicted injuries with a sword
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to PW1. When PW1 is not aware of the weapon, it is an indication
that PW2 had not divulged the same to PW1. When PW2 is
examined before the court, her evidence is that the accused went
inside the house and took a sword and inflicted injuries on the
head of the deceased as well as chopped off the right hand of the
deceased. When he alleged sword is a familiar one as oorali's
sword, it will not be omitted to mention by the witness. It is the
submission that the sword now introduced during evidence of
PW1 is an embellishment which was brought out during cross
examination.

14. It is an admitted case that PW2 was in inimical term
with the accused. The defence marked Exts.D1 and D2 which are
certified copies of the judgment and decree of a suit which was
filed by the witness along with the deceased and his brother. The
defendant is none other than the accused herein. The submission
of the learned senior counsel before us is that when there is
documentary evidence before the court to show the animosity and
when there are materials to show that even the weapon is not
stated to the police when the statement was given and more over
when a witness who gathered information from PW2 is also not

stating about the weapon, then on the background of Ext.P2 and
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other attending circumstances, the only inference that can be
drawn is that PW2 is not an eye witness to the incident. Relying
upon such a witness will be highly unsafe. When the evidence of
PW2 is not a reliable one, there is no evidence adduced by the
prosecution to show that the appellant herein is the person who
caused the death of the deceased.

15. It is the submission that when comprehending the
materials, when PW1 claims that he gathered information from
PW2 and when there is no mention in the F.I. Statement that
there is any eye witness to the incident and further when in
Ext.P2, the person who first saw the dead body is the husband of
PW2, that also at 9 p.m, and as per the entry in Column 4 of
Ext.P2 that the deceased was seen alive only in the morning of
29.8.2007 and also considering the fact the claim of the witness is
that the incident was seen in the light of a kerosene lamp and
when the same lamp was not seized by the investigating officer,
the version now presented before the court is not believable.
More over, there is an admission of PW2 to the effect that her son
along with PW7 prohibited Mukundan in coming to his house i.e.,
if the deceased had not come to the house as deposed to by PW2

before the court, the whole version presented before the court
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will be nothing but a lie. Even the presence of deceased at the
place of occurrence will raise a question mark. When the evidence
is so, it is the submission that the whole evidence of PW2 has to
be discarded and the appellant is entitled to an acquittal.

16. Alternatively, the learned counsel for the defence,
submitted before us that from the materials available before this
Court, it can be seen that even if the prosecution story is believed,
the appellant is entitled to a legal defence i.e., the private
defence. It is the submission that admittedly, the place of incident
is none other than the courtyard of the appellant. A criminal
trespass is apparent. It can be also seen that as per the evidence
of PW2, she admitted before the court that the deceased pull
down the accused and only thereafter there occurred infliction of
injuries. It is the submission that this Court shall evaluate all the
attending circumstances. When PW10, the Doctor, during cross
examination, deposed that the deceased was having a height of
157 c.m whereas the appellant is only having a height of 135 c.m.
It is the case of the senior counsel that apparently, the deceased
is a young man aged 30 years whereas the appellant is aged 54
years. It is also relevant to note that appellant is residing alone

therein. He is at a place where he is expected to be. Whereas,
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there is admission on the side of the prosecution that the accused
was prohibited from coming to the house of PW2. Earlier, he may
be staying therein. But, now, there is evidence that the deceased
is staying along with Sasi Mesthri who is not examined by the
prosecution before the court. On the background of the time,

availability of the light, presence of the accused therein as well

as the admission in Ext.P1 to the effect that 'aNlcauelmson@ieoo

aismemayens’ and also appreciating the admission of PW2 to the

effect that the deceased pulled down the accused that also at the
court yard and thereafter alone, there was a retaliation and
further even after sustaining injuries the deceased had not
retracted, the only inference that can be drawn is that the
appellant if at all inflicted any injury, it is in his private defence.
17. It is the submission that when the dead body is on the
property of the appellant, that also on the court yard of a hut,
infliction of injury is not exceeded. Even though there are 13
injuries, the dead body is seen on the courtyard of the appellant,
the appellant need not go away from his property. If one injury is
inflicted and the deceased retracted and if appellant chased and
inflicted other injuries, it may be a case of exceeding the private

defence. But, when the deceased remains in the property and
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infliction of injuries continued, it can be only said that it is not a
case of exceeding the private defence and further it is the
submission that comparing the physical body of the deceased as
well as the appellant, the apprehension of death is the only
inference that can be drawn especially when the appellant was
chased by the deceased and was pulled down. Apprehension is a
mental state as such all the attending circumstances are to be
evaluated to come to a conclusion whether there was an
apprehension of death or getting grievous injuries. In this case,
the attending circumstances will point out that the appellant was
entitled to raise the plea of private defence and is on that count
also even if the evidence of PW2 is believed, is entitled to an
acquittal. It is the further submission that when appreciating the
private defence of the appellant, the availability of light and the
place of injury and whether the full version of PW2 is believable
are also to be looked into, Especially, when in Ext.P1 though it is

highlighted that 'afidlaueimsmalleo aleusmaeng” but PW2 got no case

that there was any such push and pull.
18. The learned Public Prosecutor submitted before us that
it is a fact that PW2 is the sister of the appellant and the deceased

is the son of younger sister of the witness. It is the submission



Crl.A.No.604 of 2011
20

that the learned defence counsel highlighted mental infirmity of
the witness. The evidence of PW2 is to the effect that on seeing
the incident, she was taken inside the house by her husband and
she became unconscious. She was examined before the court and
was cross examined. If she was incapable of giving evidence, she
could not have been examined by the court and further her mental
capacity is guaranteed by her examination as a witness by the
court. The evidence is before this Court. She was not only
examined in chief but also cross examined thoroughly by the
defence counsel. All the rational answers are there. She is a
truthful witness wherein she was even admitting a fact that the
deceased is the person who first pulled down the appellant. She is
also not hesitant to admit that PW 1 and PW7, who are none other
than her children restrained the deceased from coming to her
house. But, during cross examination she is categoric that on that
day the deceased came to her house. It is also pertinent to note
that she also admitted the fact that deceased also used to take
alcohol whereas the other witnesses like PW1 and PW7 denied the
same. All these admissions is an indication that PW2 is a truthful
witness especially when she is deposing against none other than

her own brother.
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19. Now, the evidence of PW2 before the court is that on
that fateful day the deceased came to her house and at that point
of time the appellant was making abusive words aloud. The
deceased requested him to stop. Her evidence is that “eeci#sls 8.30
D6MIBOHODIIOIM].  HIEMBIBROOMO  dHleMOGIMD Hew 60y Aflgss) ool alafls)
oyym3em oflem afleloll. myemad aloemmy 2flem Allgleonim agam. IS Gy
@m0l o) O08810. 2o Aflen ) ag)om MBI alOETM]. B:IETMIGRINMD 0S|
£.210M o lJOHODHOT HRCG]. DIHIT3M  BHIETTEROMO AQOTIOTE]L.  HIETmIGRIEM
MBI @86 ®IOYWIS). HIEMMIGROMD allRBOHMBMT HWCET QUMD af)SIOT @IOI®I0
oIS H91EEMI0 OAIF). AUURIBEeHHNI0 HAIS]. AlLI®} 6% AU m00d.”

20. It is the case of the witness that after this incident, she

was taken inside by her husband and she became unconscious.
During cross examination it is brought out that ee} asmlend mawo
oflomallgl emgiadomelognmilgosny’ mieim3ad mosssl ealgpmma. The time given
by the witness may be a rough estimate. But the fact that the
appellant is the aggressor is evident from the same. When
appreciating the materials the fact that the deceased is having a
property adjacent to the appellant's property as well as the fact
that appellant is none other than his own uncle is to be
appreciated. Surely, there is evidence that they were not in good

terms. There is also civil litigation. But considering the blood
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relationship it cannot be said to be a trespass which will enable
the appellant raise a private defence. It is also the case of the
prosecution that there is nothing before this Court to show that
the deceased was having any weapon with him. There is not even
a suggestion to PW2 to the effect that when he went therein,
there was any weapon with him. It is also the case of the
prosecution that when an unarmed man is approaching his own
uncle to request not to abuse, it will not give a right of private
defence. Here is a case where an unarmed man was attacked by
the appellant herein that also using a sword taken from the house.
MO1 sword is a full metal weapon and appellant attacked the
deceased and inflicted injuries that also about 13 injuries. It can
be seen that the hand of the deceased was chopped off. There are
also so many injuries on the head area. The injuries and weapon
will give an indication regarding the intention.

21. Eventhough, the defence tried to bring out a doubt
regarding the ownership of the sword, it is categorically deposed
to by PW2 that it can be only owned by the male members of the
family. After the death of the father MO1 sword which was
identified by PW2, came into the hands of the appellant. The

father had entrusted the same for the son. The relevant aspect, in
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this case, is that the said sword is recovered on the strength of a
statement given to the investigating officer by the appellant
herein after arrest. Ext.P7(a) is the said portion of statement in
the recovery mahazar prepared by the investigating officer,
PW11. The relevant portion will reveal that appellant herein
concealed the same under a guava plant. The recovery will attain
importance not only by the admission of the accused regarding
the concealment but also the analysis report, which is marked as
Ext.P24 shows that there is presence of blood. Surely, the blood
group or origin is not identified but the fact that there is a blood
mark on the sword which is usually used for 'pooja' purpose is
relevant to be noted.

22. The submission of the learned Public Prosecutor is
that apart from the same, there is also evidence to the effect that
there is recovery of the dress of the appellant at the time of arrest
by the investigating officer. The said dress are marked as MO1
and MO2, which is item No. 2 in Ext.P24. Ext.P24 shows that
there were blood stains which belongs to 'A' group. The relevancy
of the 'A' group is that at the time of post-mortem, the Doctor
collected blood and ultimately through the court, it was got

examined and as per Ext.P24, the said blood belongs to 'A' group.
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The submission is that the blood present in MO2 is an
incriminating material which will give assurance to the evidence
of PW2 to the effect that what she narrated before court is
correct. It is also the submission that when the recovery of the
MO1 weapon, on the strength of the statement of the appellant is
corroborated by the evidence of PW9 and when the totality of the
evidence is evaluated, there is nothing to disbelieve the evidence
of PW2 to the effect that the appellant is the person who
murdered the deceased. It is also the submission that, in this case,
there are 13 injuries, it is an indication that it is not a case of
private defence but a clear cut murder especially on the
background that he was having an admitted animosity as evident
from Exts.D1 and D2, the documents which are marked by the
defence.

23. It is also brought to our notice that out of the 13
injuries 10 injuries are incised wound and the evidence of PW10
in this regard is relevant to be noted. The Doctor, who is a
Lecturer in Forensic Medicine and Assistant Police Surgeon,
MCH, Kottayam deposed before the Court that the injuries could
be caused by MOI weapon which was shown to him from the

court. It is pertinent to note that during cross examination it is
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brought out that there are differences in the size of injuries seen
on the body of the deceased. But, the nature of the weapon is also
relevant to be noted. The shape of the weapon is revealed from
Ext.P7 and when there is evidence of PW10 to the effect that all
these injuries could be caused by MO1 weapon especially taking
into account the peculiarities of the weapon, it is the submission
of the learned Public Prosecutor that this is a case of clear murder
nothing but murder.

24. Now, in this case after hearing both sides, it can be
seen that the F.I.Statement is lodged by not by an eye witness but
a person who got information after the incident. Ext.P1 is the F.I.
Statement. When the F.I. Statement is not by an eye witness, it
will not have much relevancy in appreciating the evidence, that is,
it may not be of much relevance under section 157 of the
Evidence Act. Ext.P1 was given by the son of PW2. Eventhough,
he got a case that the deceased was staying in his house, it
appears that it is not a truthful version. But at the same time, as
per the evidence of PWI1, it can be seen that on the next day
morning of the incident, he gathered the information from PW2
and her husband (his parents). Since there is time lag, it may not

be able to treat as res gestae.
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25. Now, the material evidence before the court is the
evidence of PW2. She is an eye witness. The question before the
court is that whether the evidence of this witness is explicitly
reliable. The submission of the learned Public Prosecutor is that it
is a fact that her evidence is against none other than her brother.
When she is deposing so, she will be very careful that she will
depose only the truth. She admitted the suggestions which the
other witness denied. Her categoric case during cross
examination was that on the fateful day, the deceased came to her
house. Thereafter, her case is that the deceased went to the house
of the appellant on hearing the abusive words and thereafter, the
incident occurred. Eventhough PW2 got a case that the appellant
was using abusive words, there is no other witness to corroborate
the same. When PW8 was examined, who is none other then the
immediate neighbour, deposed that he had not heard any such
thing but, his evidence on a question of the Public Prosecutor is as
follows: -

D@2 DBTEMYo [ ITQI0 B86ES ag)eTBOMIET &YlemBloymMa (Q)ealdlw ealdlw

(alUTETBEI0 6.2ja]oS)malo 2lleiea|ovalles edBHno. ag)tilam alodloerie (Q)@od

gy atmimlleomalod] Gamensoiloiom,.

26. Thus, it can be seen that PW8 got a case that some

quarrels are usual therein. PW2 is categoric that on the day, the
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deceased went therein and asked the appellant not to abuse and
thereafter Kunjumon ran inside his house and thereon the
deceased went to the courtyard of Kunjumon and the deceased
pulled him down. In appreciating this evidence, the size of the
house and place of occurrence is to be appreciated. As per the
evidence of PW1, the distance in between the house of PW1 and
the appellant is only 15 feet. As per the scene mahazar it is about
15 meters. Thus as per the evidence of PW2, she was witnessing
the incident from the courtyard. It is also relevant to note that the
house of the appellant is only a hut as evident from the scene
mahazar as well as the statement of the accused before the court.
The accused stated that it is only a koora (hut) and that also
evident from the materials before the court. Now, as per the
evidence of PW2, the accused was pulled down by the appellant
and thereon the appellant entered into the house and came back
and inflicted the injuries. It is to be remembered that as per the
evidence of PW2, there was dispute regarding the property in
between the appellant and PW2. It is also brought out in evidence
that there is a suit in between the appellant herein and the
witness. It is also revealed from Exts.D1 and D2 that the suit is in

between the appellant on one side and the deceased, PW2 and
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children on the other side. Thus, it is apparent that the
relationship in between the appellant and the witness and
deceased was a strained one. But, another fact is also relevant to
be noted. When PW2 was examined, it was brought out during
cross examination that PW 1 and PW7 who are the children of the
witness prohibited the deceased from coming to the family house.
It is also relevant to note that she admitted that the deceased
destroyed the agriculture crops cultivated by her husband and
thereafter the above prohibition by PW1 and PW7 against the
deceased. But, she got no case that she had prohibited the
deceased from coming to her house. From all these materials,
what we can gather is that she is a balanced person, who is
permitting the deceased to come to her house when PW1 and
PW7 were not present therein. On such an occasion the incident
occurred.

27. Now, it is a fact that the investigating officer had not
seized the kerosene lamp which was even noted in Column No.7
of the inquest report. But the latches of the investigating officer
cannot be helpful for the defence, when otherwise the evidence of
the witness is reliable. Only because the said kerosene lamp was

not seen seized by the police, it cannot be said that the witness is



Crl.A.No.604 of 2011
29

not able to see the incident. It is a fact that the appellant is none
other than the brother of the witness and the deceased is the son
of her younger sister. The witness is a rural witness accustomed
to such light. Under such circumstances, her evidence regarding
viewing or seeing the incident need not be doubted. A
circumstance highlighted by the defence to disbelieve PW2 is that
the inquest report, which came into existence at the earliest point
of time will show that the deceased was seen by the husband of
the witness only in the morning. It is also therein in Ext.P2 that he
saw the dead body in the night at 9 p.m. But it is a fact that the
said witness is not examined before the court as he died before
the examination. It is to be remembered that PW2 got no case that
she went to see the deceased in the night itself. When the
evidence of PW2 is not suffering from any infirmity, only because
the husband of the witness is not examined, cannot be a ground to
disbelieve PW2. As per the evidence of PW2, the appellant
inflicted the fatal injuries by using MO1 weapon. MO1 weapon is
shown to the Doctor, who is examined as PW10, who deposed
before the court that all the injuries could be caused by the said
weapon. As highlighted by the prosecutor the peculiarities as

evident from Ext.P7 that of the weapon is also seen taken note of



Crl.A.No.604 of 2011
30

by the expert as he admitted regarding the difference of
measurements of the injuries noted by him. When he is categoric
that MO1 can cause all the injuries, it is a material evidence that
will corroborate the evidence of PW2 to the effect that appellant
inflicted injuries by using MO1. It is the evidence of the
investigating officer that when he arrested the appellant, he gave
a statement to the effect that he had concealed the sword at a
bushy area near to his house and there is a recovery of weapon on
the strength of that disclosure.

28. The learned senior counsel for the defence argued
before us that it is from an open area, that is a pathway as evident
from Ext.P7(a) itself. But, when the witnesses were examined it
came out that, that is not a pathway which is nowadays used by
people, it is a bushy area. The relevant portion of the evidence is
that ealom; QoM. aledu e06e 0l AIdEBEO® &os) allla)y #lseeyomy. It
is an indication that it is not an open place. Hence, the
concealment of the said weapon gets importance by the recovery
on the strength of a statement given by the accused. It is also to
be noted that the said weapon is now identified by PW2 as the
weapon of offence and PW10 also gave evidence to the effect that

the said weapon can cause the injuries noted on the accused. It is
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also therein that some blood detected on the said weapon as per
Ext.P24. Surely, the group or even whether it is human blood is
lacking in the report. Now, apart from this, there is also evidence
to the effect that the dress recovered from the appellant
contained human blood that also belonging to 'A' group. It is also
came out in evidence that the blood collected during the post-
mortem examination of the deceased also belonged to 'A' group.
All these materials may not be a conclusive proof in nature, but it
will on the very same time, give assurance to the effect that the
oral substantive evidence of PW2 can be relied upon. Thus, the
corollary is that the prosecution succeeded in proving that the
appellant inflicted injuries on the deceased by using MO1 weapon.

29. The next aspect to be considered is whether the
deceased died due to the injuries sustained in such an incident
and whether it is a culpable homicide. The Doctor, who conducted
the post-mortem is examined as PW10 before the court. As per the
evidence of PW10, it can be seen that there are 13 ante-mortem
injuries on the body of the deceased. Out of the 13 injuries 10
injuries are incised wounds and 3 injuries are abrasions. The
Doctor marked the post-mortem certificate as Ext.P8 and deposed

before the court that injuries Nos. 1 to 5 taken together or
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independently are sufficient in the ordinary course of nature to
cause death and also deposed that injury No.8 is also sufficient in
the ordinary course of nature to cause death, evident from Ext.P8,
which is already detailed above. When there is categoric evidence
by the Doctor to the effect that injury Nos.1 to 5 are
independently sufficient in the ordinary course of nature to cause
death and injury No.8 is sufficient in the ordinary course of
nature to cause death, tt can be seen that it is a case of culpable
homicide.

30. The next aspect to be considered is that if the
prosecution succeeded in proving that the appellant is the person
who committed culpable homicide by inflicting injuries as stated
above what will be the offence he actually committed. In this
regard, the defence submission also to be appreciated along with
the submission of the learned Public Prosecutor. The defence case
is that the appellant is entitled for private defence, the whole
attending circumstances is to be evaluated. Surely, the prosecutor
got a case that in the lower court there was no case of private
defence. But the suggestion is that it is done by PW1 and PW7 and
under such circumstances, the appellant is not entitled to raise a

plea of private defence at this stage. But surely, the defence
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counsel had highlighted the decision in Periasami and Another
v. State of T.N. reported in 1997 SCC (Crl) 121 wherein
paragraph 16 it is categorically stated that “we may point out that
the appellants have not stated, when examined under Section 313
of the Code, that they have acted in exercise of such right. Of
course, absence of such a specific plea in the statement is not
enough to denude them of the right if the same can be made out
otherwise.”

31. Thus it can be seen that even at the appellate stage the
appellant is entitled to raise a plea of private defence. The onus
on the appellant under Section 105, IPC can be discharged from
the materials available on the record. The appellant also brought
to our notice a decision in George Dominic Varkey v. State of
Kerala [1971 KLT 420]. It is a case where injury was inflicted
by the accused therein before the deceased taking a stone by
bending down i.e., the Apex Court held that when there is
apprehension of causing grievous hurt or death, he is entitled to
inflict fatal injuries to stall the same. The defence counsel also
brought to our notice the decisions in Thomas Varkey v. State
of Kerala reported in 2006 (3) KLJ 592 and also the decision

reported in Periasami and Another v. State of T.N. reported
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in 1997 SC (Crl) 121. The principles enumerated all these cases,
is that when there is a threat to the life or there is a possibility of
causing grievous injuries, the accused will be entitled to even
cause death. The basic principle can be gathered from reading

Sections 97, 100 and 101 of IPC. It reads thus:

“97. Right of private defence of the body and of
property.- Every person has a right, subject to the
restrictions contained in section 99, to defend-

First.- His own body, and the body of any other person,
against any offence affecting the human body;

Secondly.- The property, whether movable or immovable, of
himself or of any other person, against any act which is an
offence falling under the definition of theft, robbery,
mischief or criminal trespass, or which is an attempt to
commit theft, robbery, mischief or criminal trespass.

XXXXX

100. When the right of private defence of the body
extends to causing death.- The right of private defence of
the body extends, under the restrictions mentioned in the
last preceding section, to the voluntary causing of death or
of any other harm to the assailant, if the offence which
occasions the exercise of the right to be of any of the
descriptions hereinafter enumerated, namely:-

First.- Such an assault as may reasonably cause the

apprehension that death will otherwise be the consequence
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of such assault;

Secondly.- Such an assault as may reasonably cause the
apprehension that grievous hurt will otherwise be the
consequence of such assault;

Thirdly.- An assault with the intention of committing rape;
Fourthly.- An assault with the intention of gratifying
unnatural lust;

fifthly.- An assault with the intention of kidnapping or
abducting;

sixthly.- An assault with the intention of wrongfully confining
a person, under circumstances which may reasonably cause
him to apprehend that he will be unable to have recourse to
the public authorities for his release.

Seventhly.- An act of throwing or administering acid or an
attempt to throw or administer acid which may reasonably
cause the apprehension that grievous hurt will otherwise be
the consequence of such act.

101. When such right extends to causing any harm
other then death.- If the offence be not of any of the
descriptions enumerated in the last preceding section, the
right of private defence of the body does not extent to the
voluntary causing of death to the assailant, but does extend,
under the restrictions mentioned in section 99, to the
voluntary causing to the assailant of any harm other than
death.”

32.

In this case in hand the evidence before the court is

that the incident occurred on the courtyard/property of the

appellant. The deadbody was seen therein. The inquest Ext.P2 is
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prepared by the investigating officer from therein, itself. As per
Section 97, IPC it can be seen that when there is a trespass,
owner of the property will be entitled to oust the person. In this
case the case evident from the evidence is that deceased went to
the property of the appellant when the appellant was using
abusive words. It also came out in evidence that the deceased
pulled down the appellant, thereafter he went inside and took a
sword and inflicted the injuries. It can be seen from the evidence
before the court that the appellant is entitled to private defence
as contemplated under Section 97, IPC. But, by virtue of Section
100, IPC the right of private defence of the body extends to
causing death only when an assailant reasonably cause the
apprehension that death or grievous hurt will otherwise be the
consequence of such assault. Thus, the vital aspect to be
considered is regarding the reasonable apprehension of death in
the mind of the appellant. There is no positive evidence adduced
by the appellant. Surely, only because no evidence is adduced, it
cannot be said that he is deprived of raising the said defence. If
materials are available, the appellant can surely raise the plea of
private defence and may even cause death. In the decision

reported in George Dominic Varkey v. State of Kerala
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reported in 1971 KLT 420 it can be seen that the deceased
therein was going to take a stone. If the accused therein waited,
there was a chance of causing death or causing grievous hurt to
the appellant. He need not wait. But in this case, differentiating
from the same, there is no material before this court to show that
the deceased posed a real threat of death or caused any fear of
grievous hurt in the mind of the appellant.

33. It is to be remembered that there is no material to
show that the deceased was possessing any dangerous weapon or
any deadly weapon. There is no suggestion to that effect also. The
learned Senior Counsel argued before this Court that the light
available at the place of occurrence is to be remembered. But
defence case can be discerned only from the suggestions, even if
it is denied. We, very carefully examined the cross examination of
PW2. The defence case is only that she is not an eye witness.
There is no material to show that he was under real apprehension
of death or grievous hurt as contemplated under Section 100 of
IPC. Thus, what comes out is that as per Section 101 of IPC, it can
be seen that the right u/s.97 of IPC will be subject to section 101
of IPC. But at the very same time, it can be seen that here is a

case where the appellant already caused death.
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34. The next aspect to be looked is that we have already
found that the case will come under Section 299 of IPC. Section
299 will amount to murder when the case will satisfy any of the
clauses of Section 300. In this case the appellant used a sword as
a weapon of offence. He had not stopped by inflicting 1 or 2
injuries. There are 10 incised wounds. The right hand of the
deceased was chopped off. There are also very severe injuries
inflicted on the head, which is a vital part. The intention to cause
death is apparent from the nature of injuries and weapon used.
The area of injury and chopping an organ are eloquent. It will
come under the definition of murder if not falling under any of the
exceptions. The learned counsel for the appellant submitted
before us that in this case exception No.1, 2 and 4 are applicable.

35. It can be seen that there is already a finding that
Section 97 is available which will be available subject to Section
101 of IPC. Here is a case which exceeded the private defence.
The exception 2 of Section 300, IPC will be applicable. Thus it can
be seen that it is not a case of murder but a culpable homicide not
amounting to murder.

36. Now, it is already found that it is a case where there
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was intention to cause death by appreciating the weapon and
nature of injuries. Thus the offence will fall under the first part of
culpable homicide not amounting to murder. That is 1°* part of
Section 304 of IPC.

37. The next aspect to be considered is regarding the
sentence. Appellant at the time of incident was aged 54 years.
This incident occurred in his courtyard. His family is not with
him. He is living alone in that hut. Thus, the conviction and
sentence passed by the court below under Section 302 of IPC is
hereby set aside and converted the conviction to one under
Section 304 Part I of IPC. Thus, considering all aspects, including
the facts and evidence in the case, the appellant is sentenced to
undergo rigorous imprisonment for a period of 7 years and to pay
fine of Rs.5,000/- with a default imprisonment for 6 months. The
appellant is entitled for set off for the remand period, if any.

Appeal allowed partly as above.

Registry shall transmit the records.

Sd/-
C.T.RAVIKUl\/éﬁ}_{,JUDGE.
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