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             JUDGMENT

The appellant was the complainant in C.C.No.298/2000 on

the files of the Court of Judicial First Class Magistrate-IV (Mobile),

Thiruvananthapuram.  This  appeal  has  been  filed  challenging  the

order  of  acquittal  of  the  respondent  who  faced  the  trial  for  the

offence under section 138 of the Negotiable Instruments Act. The

case of the appellant was that the first respondent/accused obtained

a loan of  Rs.4,00,000/-  from him on 9.11.1999 and in discharge of

the said legally enforceable debt, issued Ext.P1 cheque bearing No.

121888  dated  9.12.1999  drawn  on  State  Bank  of  Hyderabad,

Thiruvananthapuram branch.  When the said cheque was presented

for  encashment,  it  was  bounced  owing  to  the  reason  'payment

stopped by the drawer.' The further case of the appellant is that the

first respondent-accused stopped payment deliberately and with an

ulterior motive and no sufficient fund was available in his account

to  honour  the  cheque.  Upon  dishonour  of  the  cheque,  the
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complainant  issued statutory notice informing the first  respondent

about the dishonour of the cheque and calling upon him to pay the

amount due.  Subsequent to that a telegram was also sent, according

to the appellant,  to the first respondent-accused. Though, the first

respondent  received the notice and the telegram, he had failed to

repay the amount and the complaint was filed after complying with

the  statutory  formalities  in  the  said  circumstances,  raising  such

allegations. On due process, the first respondent appeared before the

court. The particulars of the offence against him were read over and

explained to him and he pleaded not guilty and claimed to be tried.

To establish the accusation of commission of offence under section

138, N.I.Act against the first respondent/accused, the appellant got

himself  examined as PW1 and got  marked Exts.P1 to P10.  Upon

closure  of  the  evidence,  the  first  respondent/the  accused  was

examined under section 313, Cr.P.C. The first respondent denied all

incriminating  circumstances  put  to  him.  The  first  respondent  got

himself examined as DW1 after putting an application under section

315 of the Cr.P.C and got examined the Branch Manager of State
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Bank of  Hyderabad,  Thiruvananthapuram as  DW2.   On his  side,

Exts.D1 to D3 were also marked. After a careful evaluation of the

evidence on record, the trial court found that the appellant had failed

to  prove  the  execution  of  Ext.P1  cheque  and  consequently,  the

commission  of   offence  under  section  138,  N.I.Act  by  the  first

respondent.  Accordingly,  the first  respondent  was acquitted under

section 255(1) Cr.P.C.

2.I have heard the learned counsel for the appellant and the

learned Public Prosecutor.

3.The learned counsel for the appellant contended that the

finding of the trial court that the appellant was not entitled to the

presumption available under section 139, N.I.Act is unsustainable. It

is  contended  that  the  appellant  had  succeeded  in  proving  the

execution of Ext.P1 cheque and therefore, he was entitled to get the

benefits of the presumption available under section 139, N.I.Act. It

is  also contended  that  since the first  respondent  has  admitted  the
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signature  in  Ext.P1  cheque,  the  appellant  was  entitled  to  get  the

presumption available under sections 118 and 139 of the N.I.Act and

further  that  to  dislodge  the  presumption  available  under  those

sections,  the   first  respondent-accused  had  not  adduced  any

evidence.  In  short,  it  is  contended  that  the  acquittal  of  the  first

respondent  of  the  offence  under  section  138,  N.I.Act  as  per  the

impugned judgment is nothing but an outcome of an utter perverse

appreciation of evidence. Evidently, in this case, the appellant was

examined as PW1. He deposed to the effect that he is conducting

money lending business. A scanning of the evidence of PW1 would

further  reveal  that,  relating  his  transaction  in  question   with  the

accused/the  first  respondent,  there  is  absolutely  no  documentary

evidence. He has deposed to the effect that apart from the cheque

issued, no security was demanded and obtained. According to him,

the  first  respondent  borrowed  an  amount  of  Rs.4,00,000/-  on

9.11.1999 assuring that the amount would be repaid within a period

of one month and on that day itself, issued Ext.P1 cheque drawn on

State Bank of Hyderabad,  Thiruvananthapuram branch.  He would
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also depose that the said cheque when presented for encashment got

dishonoured on the ground 'payment stopped by the drawer' and the

dishonour memo was produced as Ext.P2. He would further depose

that  on  25.1.2000,  statutory  notice  was  issued  and  it  was  not

responded  by  the  accused.  It  is  his  further  contention  that

subsequently, he sent Ext.P6 telegram to the accused. He would also

depose that  it  is  the failure  on the part  of  the first  respondent  in

effecting repayment of the borrowed amount that constrained him to

file  the complaint  after  complying with  the formalities.  A careful

scanning  of  the  evidence of  PW1 would  reveal  that  in  the  chief

examination,  he  deposed  that  an  amount  of  Rs.4,00,000/-  was

borrowed by the first respondent. He would depose :-

“dÉÄß  ®çKÞ¿í  4,00,000/_  øâÉ  µ¿ÎÞÏß  9/11/99_  W

ÕÞBß.å²øá  ÎÞØJßÈµ¢  Î¿AßJøÞ¢  ®KÞÏßøáKá

ÕcÕØíÅ.å¨  ÉÃ¢  Äßøßæµ  ÄøáKÄßçÜAÞÏß

¥KáÄæK 9.12.99 ÄßÏÄß ÕºîåState Bank of Hyderabad

æa  Trivandrum  Branch-æÜåcheque ÄKá.

æºAßÄÞÃí.åMarked as P1.”

However, during the cross examination of the appellant he deposed

thus:-
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“ÈßB{áæ¿  ØíÅÞÉÈ¢  ÉÃ¢  æµÞ¿áJÞW  ¨ç¿Þ  ÉÃÏçÎÞ

¦ÕÖcæM¿áçÎÞ?å¨  µÞøcJßW  ¥æÄÞKá¢

æºÏñßGßÜï.ådÉÄßAí  ®KÞÃí  ºßGß

Éß¿ßºîßGáUÄí?å³VAáKßÜï.åÉß¿ßºî  ÆßÕØ¢  ÄæK  øâÉ

æµÞ¿áçJÞ?å²øÞÝíº µÝßEÞÃí øâÉ æµÞ¿áJÄí.åÈßB{áæ¿

ØíÅÞÉÈJßWåÕºîÞçÃÞ  øâÉ  æµÞ¿áJÄí?å¥æÄ.å¨

ÉùE  §¿ÉÞ¿í  ÈßB{áæ¿  ØíÅÞÉÈJßæÜåRegister_W

çø¶æM¿áJßÏßGáçIÞ?å¥æÄ.åÈßB{áæ¿åÎâOßW Õºîí æºAí

®ÝáÄßÄKÄÞçÃÞ?  TypeåæºÏñá  æµÞIáÕK æºAí  ®æa

µY ÎáOßW Õºîí ²MßGí ÄKá.”

4.Indisputably, in this case, the execution of the cheque was

denied by the first respondent/accused. There can be no doubt with

respect  to  the  position  that  when the  execution  of  the  cheque  is

denied to avail  the benefit  of the presumption under sections 118

and 139 of the N.I.Act, the complainant-appellant was to prove the

execution of the cheque. This position is settled by a Division Bench

of this Court in Joseph v. Gladis Sasi reported in 2010(3) KLT 379.

Yet  another  contention  raised  by  the  appellant  is  that  such

presumption available under those sections are available to him in

view  of  the  admission  of  his  signature  in  Ext.P1  by  the  first

respondent.  The  question  whether  admission  of  signature  in  a

cheque would amount to admission of execution of the cheque was
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also considered in  Joseph's  case (supra).  This Court held that the

presumption  available  under  sections  118 and 139 of  the N.I.Act

could be drawn only when execution of the cheque is admitted or

proved. It was further held that admission of signature in a blank

cheque would not amount to admission of execution of the cheque.

As noticed hereinbefore, the execution of the cheque was denied by

the first respondent/accused.  When the execution of the cheque was

denied  to  avail  the  benefit  of  the  presumption  available  under

sections 118 and 139, N.I.Act, the execution of the cheque has to be

proved by the complainant/appellant. In the light of the decision in

Joseph's case (supra), it could be proved by resorting to any of the

recognized  methods  available  under  law.  Certainly,  it  could  have

been proved by establishing the original transaction, as well. In this

context, as noticed hereinbefore, it is to be noted that while being

examined  in  chief,  the  appellant  deposed  that  the  first  accused

borrowed  an  amount  of  Rs.4,00,000/-  and  while  being  cross

examined, he virtually deposed that the first respondent bid a chitty

and  at  the  same  time,  admitted  that  no  document  whatsoever  to
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prove that the first respondent has bidden the chitty conducted by

him was available with him. Thus,  it  is  obvious  that  in the chief

examination and also in the cross examination, regarding the very

nature  of  the  alleged  transaction  with  the  first  respondent,  the

appellant  had given  divergent  statements.   Be that  as  it  may,  the

question is whether the appellant had proved the execution of the

cheque when its execution was denied by the first respondent. The

evidence  on  record  would  reveal  that  the  appellant  had failed  to

prove the execution of cheque and, in fact, he had not resorted to

any  of  the  recognised  methods  to  prove  the  execution  when  the

execution of the cheque was denied. In such circumstances, in the

light of the decision in Joseph's case (supra), I am of the view that

the trial court was right in holding that the appellant had failed to

prove  the  execution  to  get  the  benefits  of  presumption  available

under sections 118 and 139 of the N.I.Act. To canvass the position

that admission of signature amounts to admission of execution, the

learned counsel for the appellant relied on a decision of the Hon'ble

Apex  Court  in  T.Vasanathakumar v. Vijayakumari reported  in
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2015(5) SCC 611. A scrutiny of the said decision with reference to

the  evidence  on  record  in  this  case  would  reveal  that  in  the

circumstances,  the  decision  in  T.Vasanthakumar's  case  is  not

applicable to the facts of the case and the decision in Joseph's case

(supra) is squarely applicable.  In the decision in  Sandy v. Mary

Sherly (2011 (3) KHC 24), this Court considered the question how

execution of a cheque could be proved.  It was held by this Court

that the mere production and marking of a cheque would only prove

that  the  cheque  which  contained  an  order  in  writing  and  the

signature has come into existence. Still, it has to be proved that it is

created, drawn or executed by the accused.  Ordinarily, execution of

a document is established by proving the handwriting and signature

in the document under section 67 of the Indian Evidence Act.  It can

primarily  be  proved  by  examining  the  person  who  executed  or

created the document by writing and signing the same.  When such

examination  is  not  possible,  execution  could  be  proved  by

examining the person who had seen the document being written and

signed.  In the absence of direct evidence relating to the writing and
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signature in the document, execution could be proved by examining

a person who is qualified or competent to express his opinion as to

the handwriting and signature by acquaintance or otherwise.  In the

decision in  Gopan v. Tonny Varghese [2008 (1) KLT 257], this

Court held that the fact that the cheque contained the signature of an

accused would not mean that the cheque was drawn by the accused.

It was further held thereunder that when the execution is denied by

the accused it is for the complainant to establish the same.  Where

execution  is  not  proved  by  the  complainant,  presumption  under

section 139 is not available to him and in such circumstances, the

complainant  has  to  prove  the  original  transaction.   The  learned

counsel for the appellant contended that in this case, the cheque in

question  was  not  filled  up  by writing  and  in  fact,  all  the  entries

except  the  signature  were  typewritten  and  the  signature  was

admitted.  In the light of the decision of this Court as also a catena

of decisions, there cannot be any doubt with respect to the fact that

admission of signature would not amount to admission of a cheque.

The contention of the appellant is that since the entries were type



Crl.A.388/2003 11

written, the decision in Sandy's case (supra) or Gopan's case (supra)

would  not  be  applicable  in  this  case.   The  decisions  referred

hereinbefore  would  reveal  the settled  the  position  that  unless  the

execution is proved the complainant could not avail the benefit of

presumption available under sections 118 and 139 of the N.I Act.  In

such circumstances, the onus was on the complainant/the appellant

to  prove the execution.   Whether  it  is  typewritten  or  filled  up in

writing, it was up to the complainant to prove that it was executed

by the first respondent.  Going by the decision of the Hon'ble Apex

Court  in  Krishna  Janardhan  Bhat  v.  Dattatraya  G.  Hegde

[(2008) 2 SCC (Crl.)  166], the standard of proof required on the

part of the accused is different from the standard of proof required

on the part of the prosecution.  It was held that prosecution must

prove the guilt of an accused beyond all reasonable doubt and the

standard  of  proof  required  on  the  part  of  an  accused  is

“preponderance  of  probabilities”.  Inference   of  preponderance  of

probabilities can also be drawn not only from the materials brought

on record by the parties but also  by referring to the circumstances
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upon which the accused relies.  In this context certain aspects have

to  be looked into.   It  is  the very case of the appellant  that  he is

involved in the business of money lending.  At the same time, he

would depose that he had lent an amount of Rs.4,00,000/- without

obtaining  any security  from the accused.   There is  absolutely  no

material  to  show that  the  first  respondent  had  borrowed  such  an

amount from the complainant apart from the oral testimony of the

appellant.   While examining in chief,  the appellant would depose

that  on  9.11.1999  the  first  respondent  borrowed  an  amount  of

Rs.4,00,000/- from him.   At the same time, his  testimony during

cross  examination  would  indicate  that  the  first  respondent  bid  a

chitty and the amount due thereunder was disbursed after a week

from the date of bid.  No material whatsoever has been produced by

the appellant to show that the first respondent was a subscriber to

chitty conducted by him and that he bid the chitty or it was priced in

his favour and that the cheque in question was issued in relation to

that chitty transaction.  Taking into account all such aspects I am of

the view that there is absolutely no reason to exercise the appellate
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jurisdiction to interfere with the conclusions arrived at by the trial

court that the appellant herein has failed to establish commission of

offence  under  section  138  of  the  NI  Act  by  the  first

respondent/accused.  I am of the view that conclusions and findings

of the trial court are perfectly in tune with the evidence on record.  It

is  very  well  settled  that  a  judgment  of  acquittal  should  not  be

interfered with unless the assessment of evidence and the conclusion

arrived at by the trial court are unreasonable, erroneous or perverse.

Reversal of a judgment would not be possible merely because on

appreciation of the evidence the appellate court found that different

view could be taken on the same set of evidence.  This was so settled

in  the  decision  in State  of  Orissa  v.  Nirupama  Panda  [1989

Crl.L.J 621].  For all these reasons, I do not find any legal infirmity

which calls  for  an appellate  interference.   In short,  this  appeal is

liable to fail and accordingly, it is dismissed.

         Sd/-

  C.T. RAVIKUMAR

 (JUDGE)

dlk/spc 



Crl.A.388/2003 14


