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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PTITION (L) NO.1355 OF 2015

Paper Box Company of India ...Petitioner
v/s.
Municipal Corporation of Gr.Mumbai & Anr. ...Respondents

Mr.V.R.Dhond, Sr.Advocate with Mr.Saket Mone i/b Vidhil Partners for the
Petitioner.
Ms.K.H.Mastakar for the MMC.

CORAM : A.A.SAYED, J.
DATED : 6 MAY 2015

The challenge in this Petition is to the order dated 29 April
2015 passed by the Asst.Engineer (B&F), BMC, K/E Ward-Il directing one
M/s.Saldanha Realty & Infrastructure Pvt.Ltd. to remove unauthorized work
mentioned in the notice dated 13 March 2015 issued under section 351 of
the Mumbai Municipal Corporation Act (MMC Act). It is an admitted position
that neither the notice under section 351 was issued to the Petitioner nor
was the impugned order passed after hearing the Petitioner. The notice
was issued to M/s.Saldanha Realty & Infrastructure Pvt.Ltd. and order was

also passed against them.
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2. Learned Senior Counsel for the Petitioner has pointed out that the
alleged offending structure belongs to the Petitioner and they are in
occupation of the subject property since 1972-73. It is noticed that prior to
the issuance of the notice dated 13 March 2015 under section 351 of the
MMC Act to M/s.Saldanha Realty & Infrastructure Pvt.Ltd., a notice under
section 488 was issued to the Petitioner-Paper Box Company Ltd. for
inspection and measurement of the premises. However, despite the said
notice, no notice thereafter under section 351 has been issued to the
Petitioner nor the Petitioner has been heard before the passing of the
impugned order. Learned Senior Counsel for the Petitioner has also drawn
my attention to the electricity bill in the name of the Petitioner, annexed at

page 35 of the Petition, for the month of March 2015.

3. Learned counsel on behalf of the Respondent-Corporation does not
dispute the fact that the Petitioner has not been served any notice under
section 351 of the MMC Act and is not in a position to rebut the averments
of the Petitioner that the offending structure belongs to the Petitioner and
that the Petitioner is in occupation of the land wherein the offending

structure exists. She however submits that in view of the judgment of the
learned single Judge of this Court in Writ Petition No.2243 of 2013 and other
connected matters, the Petitioner is required to file a suit in the Bombay City Civil
Court.
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5. Inasmuch as, there is a clear violation of principles of natural

justice, | am inclined to entertain the Petition.

6. Considering the facts and circumstances of the case, in my
view, the following order would meet the ends of justice:
(i) The impugned order dated 29 April 2015 is quashed and
set aside.
(ii) It would be open for the Respondent-Corporation to issue
a fresh notice under section 351 of the MMC Act to the
Petitioner and the Petitioner shall be heard in accordance
with law, prior to passing any order on the basis of the

said Notice.

7. The Petition is disposed of in the aforesaid terms. No order as

to costs.

(A.A. SAYED, J.)

kambli
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