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- _IN THE HIGH COUR’E—OF JUDICA"I URE AT BOMBAY- )
: CIVIL.APPELLATE JURISDICTION : -

APPEAL FROM ORDER NO.817 OF 2014

- owith
CAA/983/2014
Prakash Shantaram Arﬁbike e R Appellant/ applicant
| Vs. | |
Tilottama Vasant Phatak & ors. Respondents

Mr.R.S. Datar for the Appellant/Apphcant

 MrA.S. Khandeparkar i/b Khandeparkar & Asso. for Respondent No.7

Mr.Sushant Karandikar for original Defendants 1 to 5
CORAM: MRS.MRIDULA BHATKAR, J.

DATE: 31* AUGUST, 2015
PC.: g

1. Admit. By consent of the parties, appeal called out and heard finally

at the stage of admission itself.

2. In this appeal, order dated 4.8.2014 passed by the learned Joint Civil

Judge, Senior Division, Kalyan rejecting the application of the iﬁjunction

below exhibit 5 is challenged. The appellant, who is the original plaintiff,

has fited suit for declaration and injunciion against the respondents.

- Respondent Nos.1 to 6 are the owners of the property; Respondent No.7 is.

the Developer; Respondent No.8 is a Bank and Respondent No.9 is a person

who is an occupant of flat No.102 of the building. The plaintiff i.e., the
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'appellant clalms his ownershlp and possession in the 5u1t flat ie., ﬂat

‘No.102 admeasurmg 550-sq. ft. in the bu11d1ng by name Sundarnarayan-

G'anesh @ Ind1ra,N1wasf ‘He qlalrns that he has pu_r_ch_ased the suit ﬂa_t-by
an agreement dated 28.1.2010 from respondént ,Nd_B' Sunil Phatak. It is
the case of the plaintiff that Respondent Nos.1 to -6,"w_ho ha‘.:re inherited the
property, had entered into an agreement fof-developmeht bf the land

alongwith respondent No.7, who is a builder/developer. and respondent

No.7 has carried out the development process and there is.a threat to the

plaintiff that he would be evicted from flat _No.102 of the said building aﬁd
hence, the suit is filed. The learned Counse_l for the appellaﬁt has
Submitted that the trial Judge has committed eﬁor in réjecting “the
application for stay. The appellant-is the owner and in occupation of flat
No0.102. . He submitted that in the plaintiﬁ"s suit i.e., 261 of 2013,
Re.spondent Nos.1 to 5 have filed an application below exhibit 174 seeking
mandétory injunction aﬁainst ﬂlé appeliant i.e., the plainﬁff, that he should
not obstruct in takmg possessmn of the said suit property which the
plamtlff has taken the possess:on of forably from Respondent No.3 earher
The learned Counsel has submltted that the suit property and the said suit
flat m exhibit 174 is one and the same and yet, the leamed trial Judge has
rejected both the applications of stay which were fﬂgd against each other

by the original plaintiff and defendant Nos.1 to 5. It is submitted that if his
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"*répplicatio'n for injun(:‘f’ion was rejected by the “trial 'Court the:n, ;h'é other

apphcauon of Respondent Nos.1l to 5 ought to have been allowed or

7 converse. He has subrmtted that while rejectlng the apphcatlon exhlblt 174 .

filed by the defendants 1.e.., respondent Nos.l'to 5, the Court has given
finding that the plarin.tiff_.irs in possession of tlle suit premises i.e., flat
No.l02 of Indira Niwas. Therefore, the-learnedCoﬁneel_eublnitted th_at if it
is so, once the possession is admitared by the.Court, then he should have

been protected by injunction.

3. The learned Counsel for the respondente opposes the appeal and
submitted that Sundarnarayan Ganesh and Indira l\Iiwaé are two dlfferent
buildings and the plaintiff claims his posse_ssion in respect of flat No0.102 in
Sundarnarayan, which is false. The learne-d 'Counsel. for the respondents
suppol'ted the order passed by the llealned trial Judge. It is-also pointed
out that the Court Commissioner was appointed in the said rnatt_er who

gave report and the said report was considered by the learned trial Judge.

4.  Perused the orders passed by the learned Judge under exhibit 5 and
also under exhibit 174 Also perused the report of the Court Commissioner
dated 26. 9 2013. A confusion is created by the plaintiff by representing the_

flat No.02 in Sundamarayan Ganesh building and the premises which are
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occupled bif the plamnff in Ihdﬂa leas as one and the same.” However, -
after going through the report of the Court Commissioner, it is c]ear that
these two premises in Sundarnarayan Ganesh and Indira Niwas are not the
same. They are two diffe:rent premises. The learned trial Judge has rightl)}
placed rehance on the report of the Court Commissioner dlsclosmg that

these two buﬂdmgs are different. The suit premises 102 in Sundamarayan

Ganesh is d:fferent and as rightly held to be occupied by respondent No.9.

Thus, the learned trial Judge has nghtly held that when the plamnff 1S not
in possession of the suit premises 102 in Sundamarayan Ganesh building,

 no l]'ljllIlCthl'l can be gramed to him as he is not in possession of the said

suit premlses

5. In this view of the matter, the appeal fails and is hereby dismissed.

6. Civil Application also stands disposed of.

- (MRIDULA BHATKAR, J.)
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