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JPP

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE SIDE JURISDICTION

CIVIL WRIT PETITION NO. 4957 OF 1995

Union of India, through the

Chief Commercial Superintendent

Western Railway, Headquarters Office,

M.K. Road, Churchgate, Bombay. ... Petitioner.

V/s.

1.  Mr. Mohmad Hussain
C/o. Abbas Ali
Rajabali Room No. 30,
4™ Fheer Khani Street,
Pethapurwal Building,
New Nagpada,
Bombay - 400 008.

2. Mr. S.B. Panse
Presiding Officer,
Central Govt. Labour Court
No.2, Near R.B.I.,
Bombay — 400 001.

3.  Mr. Bhim Sing Khushal Sing,
Swami Krishnanand Chawl,
Gufa Road, Near Police Station,
R.No.8, Jogeshwari (East),
Bombay - 400 060.

4.  Mr. Meher Singh,
Sardar Nagar, No.1,
M.H.B. Staff, Artr. R.No.8,



10.

11.

12.

Sion Koliwada,
Bombay — 400 022.

Mr. K.S. Hatangali,

C/o. Sr. CTRI, Western
Railway, Bombay Central,
Bombay — 400 008.

Mr. Bapu Tukaram Kamble
Worli B.D.D. Chawl, No.88/56,
Bombay — 400 018.

Mr. Eknath Daulat Sedge,
Virenpada, 269/3, Khar, Danda,
Bombay — 400 057.

Mr. Anant Talekar
Siddharth Saibaba Nagar,
Kamla Gosavi Chawl,
Chawl No.4, R.No.2,
Bombay — 400 051.

Mr. V. Pinto,

St. Anthony Assocations,
387 Patel Nagar Golikar,
Santacruz (E), Bombay — 55.

Mr. Robert Menanzes

Near Halal Bldg., R.No.30,
Dr. Mascerains Rd., Mazgaon,
Bombay — 400 010.

Mr. Daji Sukker,
3, Railway Colony,
Jogeshwari (East), Bombay — 61.

Mr. Willam Dente,
Kaju Pada, Swati Sadan,
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13.

14.

15.

16.

17.

18.

19.

20.

21.

Borivali (E), Bombay — 66.

Mr. S. Narayan Naik,
Shukla Guru Road,
Dahisar (East).

Mr. PB. Pawar,

Anand Nagar, Kamble
Zopadpatti, R.No. 108,
Bombay — 18.

Mr. Devsingh Bist,
Shewwala Pastry Road,
Mharbhi Talav, Dahisar (E).

Mr. Moonja Mongera

E-9, Shala Compd. Dahisar (E).

Mr. Birbal Singh Ravat
C/o. Sr. CTRI Officer,
Western Railway, Bombay
Central, Bombay - 8.

Mr. Stany Corria,

Baba Mansion, R.No.12,
34, Badmiya Rd., Mahim,
Bombay — 400 016.

Mr. Shiv Narayan Sharma
Village Kurshad, Duttani Rd.,

Subir Chawl, Chawl No.2/23.

Malad (E), Bombay -97.
Mr. Deviji Shiva,
Karambally, R.S.,

Dist. Bulsar, Gujarat.

Mr. Pramod Rathod,
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22.

23.

24.

25.

26.

27.

28.

Sidharth Saibaba Nagar,
Kamla Gosavi Chawl, R.No.4,
Khar (E), Bombay — 51.

Mr. Mohd, Jamil,
Village Gannol,

Post : Chole Rly. Stn.,
Dist : Bulandshar,
Uttar Pradesh.

Mr. Janardhan S. Patel
Sidhartha Nagar, Sanjay
Gandhi Housing Chawl,
Behind Chaitali Bldg.,
14/812/8A, Bandra (E)
Bombay — 51.

Mr. Tulsiram Silodkar,
R.No.114, Zavalene,
Utkarsh Nagar, Bhandup,
Bombay - 78.

Mr. Mahinder Singh,
Shukla Compound, Dahisar(E).

Mr. R.N. Shaikh,
Kolaba Flat, Jhula Maidan,
Jogeshwar (E), Bombay - 60.

Mr. Hiralal Onkar,

Quari Rd., Tarmak Dhondu
Chawl, R.No.1., Malad (E),
Bombay - 97.

Mr. Bhedik Bharbija.
Bachelvi Chawl, At Post Khar,
Bombay — 55.
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29.

30.

31.

32.

33.

34.

35.

36.

37.

Mr. Y.G. Gaikwad,
Navpada, House No.50,
Kadar Adam Chawl,
Bombay — 51.

Mr. M.V. Pawar,
C/o0. Sr. CTRI Officer, W.Rly.,
Bombay Central, Bombay — 8.

Mr. K. Mani,
BMC 464, Kamla Nehru Nagar,
Dharavi, Bombay - 17.

Mr. P Mohiddin,
Laxmi Chawl, 90 Feet Road,
Dharavi, Bombay - 17.

Smt. Mary D'Souza,

R/at Saibaba Chawl,

Dr. Rajendra Prasad Nagar
Highway Road, Vile Parle (E),
Bombay — 57.

Mr. Ganapati Armoogam,
Amberias Hotel, Rajaballi
Chawl, Dharavi, Bombay — 17.

Mr. Durgaram Shankar,
155, Rly. Gtr., Khar (E),
Bombay — 51.

Mr. Francis C. D'Souza
Krishan Nagar, Roul Pada,
R.No.6/18, Dahisar (E),
Bombay — 68.

Mr. M. Gopi,
C/o. Sr. CTRI Officer,
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38.

39.

40.

41.

42.

43.

44.

45.

6

Western Rly, Bombay Central,
Bombay - 8.

Mr. Xavier Fernandes,
Sundar Bag, Kurla Kamani,
Bombay - 7.

Mr. N.C. Kotian,
2/2, Gulzar Chawl,
Jogeshwari (East),
Bombay — 60.

Mr. C. Chandran,
MS/RBI/II 98/6,

C.R. Omanly, Kurla (E),
Bombay — 24.

Mr. M. Neethi Sir,

Ajmer Chawl, Telda Masjid,
R.No0.385, 1/2 Dharavi,
Bombay — 17.

Mr. Bahadur Singh,

C/o. Sr. CTRI Officer,
Western Rly. Bombay
Central, Bombay - 8.

Mr. Filix Menonzes
Sumurty Chawl, R.No.2,
Kaju Pada, Andheri (E),
Sahar Road, Bombay — 99.

Mr. Abdul Samadh Khan
Kidwai Nagar Road, Pratap

Nagar, Room No. 65,
Wadala, Bombay - 35.

Mr. Vaidhnath Swamy,
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412/5088, Tagore Nagar,
Vikhroli, Bombay — 85.

46. Mr. T. Kani,
C/o0. Sr. CTRI Office, W. Rly.
Bombay Central, Bombay — 8.

47. Mr. Vivek Jairam Barsinge
97/55 Worli, B.D.D. Chawl,
Bombay — 18.

48. Mr. Kishan Singh,
Ramgad, Jogeshwari,
Bandra Flat, Bombay - 61. ... Respondents.
Mr. Suresh Kumar a/w. Ms. Samiksha Kanani for the Petitioner.
Mr. N.M. Ganguli a/w. Ms. Karuna Yadav for Respondents
1,6,7,9,11 to 15, 17, 19, 21 to 23, 25, 26, 29 to 32, 34, 37, 38, 41,
43, 44, 45.
CORAM : N.M. JAMDAR, J.
DATE : 28 SEPTEMBER, 2015.

ORAL JUDGMENT :-

By this Petition the Union of India through Chief
Commercial Superintendent, Western Railways, challenges the
Judgment and Order passed by the Central Government Labour
Court No.2, dated 15 November 1994, directing payment of
overtime wages to the Respondents — workmen, in the Application
filed by them under Section 33C(2) of the Industrial Disputes Act,
1947.
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2. The Respondents, who are 47 in number were working
as Head Waiters, Waiters, Cooks, Assistant Cooks, Cleaners in the
Dining Cars of Rajdhani Express run by the Western Railways.
They filed Application No.LC-2/1223 to 1269 of 1985 in the
Central Government Labour Court No.2 under Section 33C(2) of
the Industrial Disputes Act, 1947. According to them, they were
supposed to discharge their duties 8 hours per day and 48 hours
per week and were entitled to overtime wages in case they worked
in excess of 104 hours in two weeks. Their case was that the rate
of overtime for the work done between 104 hours and 108 hours
was one and half times the ordinary rate and for the work beyond
108 hours, it was double the ordinary rate. According to them,
from the time they joined the duty on the train, they were working
throughout the journey till the time they returned back. It was
their case that the train generally took 472 hours on its journey to
New Delhi and back to Mumbai within three days. According to
them, they worked during this period and they entitled to

overtime wages.

3. The claim was contested by the Petitioner — Western
Railways. According to the Petitioner, the Labour Court had no
jurisdiction to decide the claim. It was their case that the
Respondents were governed by provisions of Indian Railways Act,
1890 and the Railway Servants (Hours of Employment) Rules
1961 and also certain other statutory instructions. It was the case

of the Petitioner that the Respondents were not entitled to the
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overtime wages as claimed and they were not on duty

continuously as asserted by the Respondents.

4. The Labour Court by order dated 29 January 1990
allowed the Applications and directed payment of overtime wages
to the Respondents — workmen. The Labour Court primarily relied
upon the oral evidence adduced by the parties. The Petitioner
thereafter filed a Writ Petition N0.3323 of 1990 challenging the
order passed by the Labour Court. This Court upheld the findings
of the Labour Court as regard limitation and maintainability of the
Application.  On merits the learned Single Judge observed as

under :-

“3.  On merits, however, I find that there is no
advertence of mind to relevant and important materials
placed on record in the form of duty charts, which
indicated the actual calculations of duty time and how
the time spent during the night hours on the running
train ought to be computed for the purpose of calculating
the total duty hours under the applicable rules. The
Labour Court merely relied on oral evidence of parties,
which was entirely scrappy and unsatisfactory. Since the
claim of the workmen, if granted, are likely to impose
large liability on the Railways and any decision based
upon the inadequate and unsatisfactory evidence on
record would cause injustice to one or the other party, I
suggested to learned Counsel on both sides that the
impugned orders could be set aside by consent, and the
applications be remanded for being heard and disposed
afresh by the Labour Court. The learned Counsel have
agreed, and consented to such a Course.”
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The Petition was allowed and the order of the Labour Court was
set aside and the applications were remanded to the Labour Court
for consideration in the light of the legal submissions that may be
canvassed. Upon remand, the Labour Court has passed the
impugned order dated 15 November 1994, allowing the

Applications.

5. I have heard Mr. Suresh Kumar, learned Counsel for
the Petitioner and Mr. N.M. Ganguli, learned Counsel for the

Respondents.

6. The Labour Court in the order dated 29 January 1990
held that where the workmen is entitled to receive in law, any
money or any benefit which is computed in terms of money, then
the Labour Court will have jurisdiction to entertain an Application
under Section 33C(2) of the Act. The Labour Court held that if the
entitlement of a workman can be seen from the statute or the
service conditions, then the Court will have jurisdiction. The order
of the Labour Court therefore held that if a benefits flows from the
service conditions or regulations governing the workmen and are
computable in terms of money, then an application under Section
33C(2) of the Act is maintainable. This view has been upheld by
the learned Single Judge in the order dated 25 March 1992. The
learned Single Judge however noted that the Labour Court had
not considered the relevant instrument governing the service

conditions of the workmen and had relied primarily on oral
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evidence of the parties, which was not a correct approach. By way
of illustration, the learned Single Judge referred to a form of duty
chart and directed the Labour Court to take this material into
consideration and calculate the duty hours under the applicable
Rules. The learned Single Judge therefore clearly underlined the

importance of analyzing the applicable Rules and the documents.

7. However, upon remand, the Labour Court committed
the same error as it had committed earlier, which was corrected by
this Court. The Labour Court again relied only on the oral
evidence of the parties. The Petitioner had relied upon the
provisions of the Indian Railways Act, 1890, Indian Railways
(Amendment) Act, 1956, Railway Servants (Hours of
Employment) Rules 1961, instructions contained in the letter of
the Board No. E(LL)78/HER/16 dated 28.6.1979. In the present
Petition also the Petitioner has relied upon the instructions issued
pursuant to Permanent Negotiations Machinery Meeting held on
16/17 February 1979. None of these Rules or statutory
instructions have been referred to by the Labour Court in the
impugned order. The Labour Court did not place reliance on the
duty chart/diagram dated 23 January 1985 on the ground that
the claim of the Respondents was from 16 April 1972 to 5 January
1985. However, the contention of the Petitioner that it was
prepared pursuant to the Permanent Negotiations Machinery
meeting held in the year 1979. Furthermore, when the learned

Single Judge had referred to the duty chart/digram as one of the
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relevant and important material, there was no such objection
raised that the duty chart is not relevant or important material.
Therefore, the Labour Court could not have simply discarded the
duty chart, if the duty chart was culmination of Negotiations

Meeting.

8. Furthermore, as it has been rightly urged by the
learned Counsel for the Petitioner, that such work is done by
various staff on different trains apart from the train in question
and therefore, this finding by the Labour Court will affect large
number of employees of the Petitioner — Railways. Therefore, if
the Labour Court had to entertain the Applications under Section
33C(2) ought to have discussed the legal position, relevant
enactments, instructions, circulars to find out whether the claim of
the Respondents — workmen was tenable and not merely because
the Respondents claim it to be so in their evidence. As it has been
emphasized by the learned Single Judge that it was not merely a
matter of perception based on oral evidence, but on of the
statutory entitlement based on documents and enactments. The
Labour Court has failed to carry out the enquiry as directed by this

Court.

9. The Petition has remained pending for a long time
since many Respondents were not served. It was also dismissed
for default and then restored by order dated 24 August 2015. At

the request of the learned Counsel for the Respondents, that the
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claim made by the Respondents is pending since long, the Petition

was placed on Board for final hearing as it is.

10. Since the order passed by the Labour Court is not
inconsonance of the directions of this Court in the order dated 25
March 1992 and that the Labour Court should take into
consideration all the relevant statutory provisions, circulations and
guidelines, the Application need to be remanded to the Labour

Court for consideration.

11. I am aware that this would be second order of remand
and the applications are pending since long. But considering the
large scale implications for the Petitioner — Railways, the issue
must be decided after taking into consideration all the relevant
statutory instructions and therefore, the remand of the
proceedings is necessary. Furthermore, the interest of the
workmen can be secured by directing that the amount of
Rs.36,57,462/- deposited by the Petitioners in this Court remains
deposited till the Applications are decided on merits by the Labour

Court. It is directed so accordingly.

12. The Writ Petition is accordingly disposed off by
quashing and setting aside the Judgment and Order dated 15
November 1994 in respect of the Applications No. LC-2/1223 to
1269 of 1985 and the applications stand restored to the file of the

Central Government Labour Court.
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13. Since the oral evidence is now complete and the
Labour Court will have to decide the applications on the basis of
documentary evidence and record and that the Applications are
pending since 1985, it will be appropriate if the Central
Government Labour Court gives priority to the disposal of these
Applications and make an endeavour to dispose off the same
within period of eight months from the date of the Writ of this

Court reaching to the Labour Court.

14. It is clarified that what is observed above is only to
emphasize the need for remand. The Applications will be
considered on their own merits. Till the Applications are disposed
off and for period of eight weeks, if the orders are adverse to the
Respondents, the amount deposited would not be withdrawn by

the Petitioners.

15. Rule is made absolute in above terms. No order as to

COsts.

(N.M. JAMDAR, J.)
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CERTIFICATE

Certified to be true and correct copy
of the original signed Judgment.



