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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 7533 OF 2014

1. Hemantkumar and Company,
8, Polan Peth, Jalgaon,
Dist. Jalgaon.
Through its Proprietor,
Mr. Kantilal Ramkrishna Chirmade,

2. Mr. Kantilal Ramkrishna Chirmade,
Age: 66 years, Occu. Business,
R/o : 8, Polan Peth, Jalgaon,
Tqg. & Dist. Jalgaon. ...PETITIONERS
(Ori. Defendants)

VEersus

1. J.C.P.L. Farma Private Limited,
E-67, M.I.D.C. Area, Ajintha Road,
Jalgaon -425 003
Through Dilip Pralhad Rane
Since deceased through
Chinmay Dilip Rane,
Age : 24 years, Occu. Business,
R/o E-67, M.I.D.C. Area, Ajintha Road,
Jalgaon - 425003. (Ori. Plaintiff)

2. Shri Devendra Jagdish Singh,
Age: 44 years, Occu. Business,
R/o Shushrut Accident Hospital,
Building, Old Raver-Yawal Road,
Opp. of S.T. Stand Savada,
Tqg. Raver, Dist. Jalgaon.

(Petition is dismissed against (Ori. Deft.No.3)
Respondent No. 2 as per order
dated. 12-12-2014) ...RESPONDENTS

Mr. S.B. Yawalkar, Advocate for Petitioners
Mr. A.G. Talhar, Advocate for respondent No. 1
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CORAM : SUNIL P. DESHMUKH, J.

DATED : 23" JUNE, 2015

ORAL JUDGMENT :-

1. Rule. Rule made returnable forthwith. Heard the learned

counsel for appearing parties finally with consent.

2. In present petition, order dated 9" July, 2014, on Exhibit-178
an application of respondent No. 1 - plaintiff in special civil suit No.
106 of 2005 passed by 2™ joint civil judge, senior division, Jalgaon
is being assailed by the petitioners - original defendants,
predominantly on the ground that exhibition of documents could not
have been allowed straight-away while many documents are not
admissible in evidence at all for various reasons, and as such, those
could not have been exhibited nor their exhibition would have any
efficacy. Submissions are being advanced by placing reliance on a
ruling by full bench of this court in the case of Mr. Hemendra Rasiklal
Ghia Vs. Subodh Mody reported in 2008(6) All M.R. 352, elaborately
considering the aspects of production of the documents, their
admissibility and stages of objection to the same and consideration

of said documents.

3. Learned counsel for petitioners submits that perusal of
impugned order shows that the considerations which have led to the
ruling are not looked into by the trial court and as such the decision

as has been rendered has fragile foundation and is not tenable.
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4, Mr. Talhar, learned counsel appearing for respondent No. 1,
however, tried to justify the order impugned referring to that it is
not a case that the petitioners would have no opportunity at all to
deal with the documents sought to be produced. He submits that
trial court has for reasons considered that those should be
tentatively exhibited keeping the point about admissibility open as
also exhibition of the same would be subject to proving of the

contents of the documents.

5. Full bench appears to have considered aspects of exhibition of
documents, their admissibility and stages of objections to the same
in the ruling, particularly, in paragraphs No. 70, 71, 72 to 76, which
read as under-.

“70. The above judgment in the case of F.D.C. Ltd.[2003(2) All
MR 510] (supra) is affirmed by the Supreme Court in Salem
Advocate Bar Association (supra) and Ameer Trading Corpn.
Ltd. [2004(5) All MR (S.C.) 425] (supra). It is, thus, ruled that
unless deponent thereof enters the witness-box and confirms the
contents of the affidavit the same cannot be taken on record and
exhibited. Once the affidavit of evidence is taken on record and
exhibited making part of the record of the case, the opponent, at
this stage, must raise an objection to the admissibility and proof
of the documents which the Court has to decide by a judicial
order.

Classification of Documentary Evidence vis-a-vis

Adjudication thereon :

71. The admissibility of the document in evidence may be
broadly classified into three classes-

(i) that objection to the document which is sought to
be proved is itself insufficiently stamped and the
objection relates to deficiency of stamp duty of the
document;
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(ii) where the objection does not dispute
admissibility of document in evidence but is directed
towards the mode of proof alleging the same to be
irregular or insufficient; and

(iii)  the objection that the document which is sought
to be proved is abinitio inadmissible in evidence.

72.  In the first case, the Court, before which the objection is
taken about admissibility of document on the ground that it is
not duly stamped, has to judicially determine the matter as soon
as the document is tendered in evidence and before it is marked
as an exhibit in the case as held by the Constitution Bench in
Zaver Chand v. Pukhraj Surana (supra) Once a document has
been marked as an exhibit in the case and has been used by the
parties in examination and cross-examination of their
witnesses,section 36 comes into operation. Once a document has
been admitted in evidence, as aforesaid, it is not open either to
the trial Court itself or to a Court of Appeal or Revision to go
behind that order. such an order is not one of those judicial
orders which are liable to be reviewed or revised by the same
Court or a Court of superior jurisdiction. Similar view is
expressed by the Supreme Court in the case of Bipin Shantilal
Panchal [2001 All MR (Cri) 452(S.C.] (supra); wherein it is
made clear that if the objection relates to deficiency of stamp
duty of a document, the Court has to decide the objection before
proceeding further.

73. In the case of Ram Ratan v. Bajarang Lal (supra) the Apex
Court reiterating the above view has observed that the Court, as
of necessity it would be trial Court, before which the objection is
taken about admissibility of document on the ground that it is
not duly stamped, has to judicially determine the matter as soon
as the document is tendered in evidence and before it is marked
as an exhibit in the case. So the objection relating to deficiency
of duty cannot be raised or decided at the later stage of the suit.
It has to be decided there and then unless taken on record
subject to objection so as to avoid the rigour of section 36 of the
Stamp Act.

74. In the second category of the case, the objection should be
taken when the evidence is tendered. Once the document has
been admitted in evidence and marked as an exhibit, the
objection that it should not be admitted in evidence or that the
mode adopted for proving the document is irregular cannot be
allowed to be raised at any stage subsequent to the marking of
the document as an exhibit. This proposition is rule of fair play.
The crucial test is whether an objection, if taken at the
appropriate point of time, would enable the party tendering the
evidence to cure the defect and resort to such mode of proof as
would be regular. The omission to object become fatal because
by his failure the party entitled to object allows the party
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tendering the evidence to act on an assumption that the opposite
party is not serious about the mode of proof. On the other hand,
a prompt objection does not prejudice the party tendering the
evidence, for two reasons; firstly, it enables the Court to apply
its mind and pronounce its decision on the question of
admissibility there and then; and secondly, in the event of
finding of the Court on the mode of proof sought to be adopted
going against the party tendering the evidence, the opportunity
of seeking indulgence of the court for permitting a regular mode
or method of proof and thereby removing the objection raised by
the opposite party, is available to the party leading the evidence.
Failure to raise a prompt and timely objection amounts to
waiver of the necessity for insisting on formal proof of a
document, the document itself which is sought to be proved
being admissible in evidence.

75. If the objection to the proof of document is not decided and
the document is taken on record giving tentative exhibit, then the
right of the cross-examiner is seriously prejudiced. Once the
document is used in cross-examination, then the document gets
proved and can be read in evidence as held by the Supreme
Court in the case of Ram Janki Devi v. M/s. Juggilal Kamlapat,
1971 (1) SCC 477. If the cross-examiner decides not to cross-
examine based on unexhibited document and, ultimately, at the
fag end of the trial, the document is held to be admissible and
proved, then, the cross-examiner as a rule of fair play would be
entitled to further opportunity to cross-examine based on that
document resulting in delayed trial defeating the very object and
purpose of the amendment to the C.P.C.

76. In the third case merely because a document has been
marked as "an exhibit", an objection as to its admissibility is not
excluded. It is available to be raised even at later stage or even
in appeal or revision. There is no question of inadmissible
documents being read into evidence merely on account of such
documents being given exhibit numbers in affidavit filed by in
examination-in-chief or while recording oral evidence. For
example in case of unregistered sale-deed or gift-deed or lease-
deed requiring registration, no evidence of the terms thereof can
be given. On the ground of public policy, evidence derived from
unpublished official records of the State cannot be given except
with the permission of the head of the department concerned as
laid down under section 123 of the Evidence Act. Such a
document, therefore, can be tentatively exhibited and the
decision thereon can be postponed till the suit reaches the stage
of judgment. However such objection has also to be decided
before the judgment is delivered. The objection to the
admissibility of such evidence can always be taken at any stage
of the suit.

77. Thus, we hold and rule that ordinarily an objection to the
admissibility of the document in first and second categories of
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cases (excluding third type of case) has to be taken before the
document is exhibited which, necessarily, postulates decision on
the objection then and there. In other words, whether document
is admissible or inadmissible is matter which should always be
ruled upon at the time when the document is being proved or put
in or the question asked to the witness. Such practice and
procedure is fair to both parties.

78. It may be observed that sometimes in the case of second
category, evidence can be received subject to objection in
anticipation of other evidence, which, if produced, will remove
the objection. In such cases, a final decision on the objection
can be postponed to a later stage but, at any rate, it must be
decided before the court proceeds to judgment. Omission in this
respect is likely to prejudice the party producing the evidence by
letting the matter remain in a dubious state and then depriving
the party tendering the evidence of an opportunity of making up
the defects which in many cases he would be ready to do if he is
told that the objection is allowed as observed hereinbefore”

6. It is apparent from perusal of impugned order that the court
was oblivious of aforesaid ruling on the relevant aspects involved in
the matter. In view of the same, I deem it appropriate that
application Exhibit-178 filed by the plaintiffs be viewed in the
context of the decision of full bench and decision be rendered

thereon.

7. Accordingly, impugned order dated 9™ July, 2014 below
Exhibit-178 filed by respondent No. 1 - plaintiff in special civil suit
No. 106 of 2005 passed by 2™ joint civil judge, senior division,
Jalgaon stands set aside. Exhibit-178 stands restored to its position
as had been subsisting immediately before the date of the impugned
order. The trial court to decide Exhibit-178 afresh in the light of
decision (supra) of full bench by giving opportunity to the parties to

address themselves on the issue.
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8. Writ petition is allowed. Rule is made absolute in above terms.

No order as to costs.

9. Needless to refer to that this order shall not influence decision

to be rendered on merits on Exhibit-178 by the trial court.

Sd/-

( SUNIL P. DESHMUKH, J.)
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