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IN THE HIGH COURT OF JUDICATURE AT BOMBAY,
BENCH AT AURANGABAD.

WRIT PETITION NO. 3383 OF 2015

Kishanrao s/o Madhavrao More,
age 52 years, occup. Agril.,
R/o Shellal, Tq. Udgir, Dist.Latur  ...... Petitioner

versus

The State of Maharashtra,
Through its Secretary,

Co-operative Department,
Mantralaya, Mumbai - 32

The District Deputy Registrar,
Co-operative Societies, Latur,
Tq. and Dist. Latur

The Assistant Registrar,
Co-operative Societies, Udgir,
Tqg. Udgir, Dist. Latur

The Returning Officer and Co-operative
Officer for the Election of Vividh
Karyakari Seva Sahakari Society,
Shellal, Tq. Udgir, Dist. Latur,

Vividh Karyakari Seva Sahakari Society,
Shellal, Tq. Udgir, Dist. Latur,
through its Secretary.

Kishanrao s/o Eknathrao More,
Age 57 years, occup. Agril.,
R/o Shellal, Tq. Udgir,

( Respondents No. 7 to 95 have been added pursuant
to leave granted by court under order dated 13.04.2015)

Baburao s/o Sambhaji More,
Age:- Major, Occ. Agri.,

Bhagwat s/o Vyankatrao More,
Age:- Major, Occ. Agri.,
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15.
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18.

19.

20.

21.

22.

23.

Baburao s/o Gyanoba Jadhay,
Age:- Major, Occ. Agri.,

Babruwan s/o Yashawantrao More,
Age:- Major, Occ. Agri.,

Jayram s/o Rama More,
Age:- Major, Occ. Agri.,

Kishan s/o Kondiba Jadhay,
Age:- Major, Occ. Agri.,

Rajkumar s/o Dattatray Koyale,
Age:- Major, Occ. Agri.,

Maroti s/o Narayan More,
Age:- Major, Occ. Agri.,

Ramrao s/o Govindrao Koyale,
Age:- Major, Occ. Agri.,

Vishwas s/o Hanmant Deshpande,
Age:- Major, Occ. Agri.,

Laxman s/o Kishan More,
Age:- Major, Occ. Agri.,

Chandkant s/o Maroti Patil,
Age:- Major, Occ. Agri.,

Suryakant s/o Maroti Patil,
Age:- Major, Occ. Agri.,

Hansraj s/o Maroti Patil,
Age:- Major, Occ. Agri.,

Nivrutti s/o Govind Kalyane,
Age:- Major, Occ. Agri.,
Kumar s/o Rajaram Chikale,

Age:- Major, Occ. Agri.,

Tryambak s/o Nagorao Chikale
Age:- Major, Occ. Agri.,
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Bharatbai w/o Maroti More,
Age:- Major, Occ. Agri.,

Balaji s/o Vithalrao Chikale,
Age:- Major, Occ. Agri.,
Mangalabai w/o Rajkumar Koyale,
Age:- Major, Occ. Agri.,

Shivkumar s/o Vaijnathappa Gulange,
Age:- Major, Occ. Agri.,

Harishchandra s/o Vithalrao Chikale,
Age:- Major, Occ. Agri.,

Vyankat s/o Maroti More,
Age:- Major, Occ. Agri.,

Shivaji s/o Tulshiram Kalyane,
Age:- Major, Occ. Agri.,

Vyankat s/o Kashiram Koyale,
Age:- Major, Occ. Agri.,

Maroti s/o Abhang Chikale,
Age:- Major, Occ. Agri.,

Madhav s/o Pundalik More,
Age:- Major, Occ. Agri.,

Ram s/o Pundalik More,
Age:- Major, Occ. Agri.,

Sandip s/o Maroti More,
Age:- Major, Occ. Agri.,

Padaminibai w/o Vyankat More,
Age:- Major, Occ. Agri.,

Uttam s/o Ramrao More,
Age:- Major, Occ. Agri.,

Laxmibai w/o Uttam More,
Age:- Major, Occ. Agri.,
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Dhanraj s/o Dyanoba More,
Age:- Major, Occ. Agri.,

Balaji s/o Manohar Sawale,
Age:- Major, Occ. Agri.,

Fulubai w/o Vyankat Hulsure,
Age:- Major, Occ. Agri.,

Surekha w/o Hansraj Hulsure,
Age:- Major, Occ. Agri.,

Chandrakalabai w/o Laxman Hulsure,
Age:- Major, Occ. Agri.,

Gangadhar s/o Laxman Hulsure,
Age:- Major, Occ. Agri.,

Dipak s/o Tukaram Mule,

Age:- Major, Occ. Agri.,

Bhim s/o Tukaram Mule,
Age:- Major, Occ. Agri.,
Sainath s/o Madhav Kalyane,
Age:- Major, Occ. Agri.,

Vidwan s/o Vyankat Kalyane,
Age:- Major, Occ. Agri.,

Renukabai w/o Dayanand Kalyane,
Age:- Major, Occ. Agri.,

Mirabai w/o Vidwan Kalyane,
Age:- Major, Occ. Agri.,

Sinabai w/o Govind Kalyane,
Age:- Major, Occ. Agri.,

Chandrakalabai w/o Maroti Kalyane
Age:- Major, Occ. Agri.,

Balaji s/o Maroti Kalyane,
Age:- Major, Occ. Agri.,

Shankar s/o Digambar Jadhav,
Age:- Major, Occ. Agri.,
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Sitabai w/o Shankar Jadhay,
Age:- Major, Occ. Agri.,

Ram s/o Uddhav Puri,
Age:- Major, Occ. Agri.,

Shantabai w/o Uddhav Puri,
Age:- Major, Occ. Agri.,

Kesharbai w/o Bhimrao Jadhay,
Age:- Major, Occ. Agri.,

Laxmibai w/o Vyankat Jadhav
Age:- Major, Occ. Agri.,

Ram s/o Narsing Kalyane,
Age:- Major, Occ. Agri.,

Shantabai w/o Ram Kalyane,
Age:- Major, Occ. Agri.,

Santosh s/o Maroti Savale,
Age:- Major, Occ. Agri.,

Balikabai w/o Gopal More,
Age:- Major, Occ. Agri.,

Prayabai w/o Pandharinath More,
Age:- Major, Occ. Agri.,

Jamunabai w/o Babu More,
Age:- Major, Occ. Agri.,

Dyanoba s/o Ganpat Jadhay,
Age:- Major, Occ. Agri.,

Bhamabai w/o Dnyanoba Jadhay,
Age:- Major, Occ. Agri.,

Gajarbai w/o Keshav Sawale,
Age:- Major, Occ. Agri.,

Muktabai w/o Keshav Sawale,
Age:- Major, Occ. Agri.,
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Anand s/o Manoharrao Sawale,
Age:- Major, Occ. Agri.,

Kalawati w/o Anand Sawale,
Age:- Major, Occ. Agri.,

Bharatbai w/o Manohar Sawale,
Age:- Major, Occ. Agri.,

Tejabai w/o Rajaram Sawale,
Age:- Major, Occ. Agri.,

Rupabai s/o Bhimrao Sawale,
Age:- Major, Occ. Agri.,

Hausabai w/o Balwant Moghekar,
Age:- Major, Occ. Agri.,

Rukminbai w/o Sangram Moghekar,
Age:- Major, Occ. Agri.,

Sushilabai w/o Vyankat Kalyane,
Age:- Major, Occ. Agri.,

Dayanand s/o Govind Kalyane,
Age:- Major, Occ. Agri.,

Sarita w/o Satishkumar More,
Age:- Major, Occ. Agri.,

Madhav s/o Maroti Sawale,
Age:- Major, Occ. Agri.,

Chandrakalabai w/o Santosh Sawale,
Age:- Major, Occ. Agri.,

Madhav s/o Shripati More,
Age:- Major, Occ. Agri.,

Yadav s/o Shripati More,
Age:- Major, Occ. Agri.,

Savitabai w/o Madhav More,
Age:- Major, Occ. Agri.,
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Mr. V.
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Mr. A.
to 16,
to 51,
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Sugriv s/o Dyanoba More,
Age:- Major, Occ. Agri.,

Madhukar s/o Dyanoba More,
Age:- Major, Occ. Agri.,

Mirabai w/o Pandharinath Koyale,
Age:- Major, Occ. Agri.,

Sitaram s/o Mashnaji Kambale,
Age:- Major, Occ. Agri.,

Rekha w/o Balaji Sawale,
Age:- Major, Occ. Agri.,

Dyanoba s/o Nagoba Sawale,
Age:- Major, Occ. Agri.,

Sulubai w/o Dyanoba Sawale,
Age:- Major, Occ. Agri.,

Manoj s/o Bhiwaji Chikhale,
Age:- Major, Occ. Agri.,

Vinod s/o Ramrao Chikhale,
Age:- Major, Occ. Agri.,

Shivkumar s/o Baliram Moghekar,
Age:- Major, Occ. Agri.,

Sumitra s/o Dyanoba More,
Age:- Major, Occ. Agri.,

All R/o Shelhal, Tq. Udgir,
Dist. Latur .. Respondents

D. Gunale, Advocate for petitioner
K. Tambe, Asstt.Govt. Pleader for respondents no. 1 to 4
N. Irpatgire, Advocate for respondent no.6 to 10, 12, 14

18 to 20, 23 to 27, 29 to 32, 35,36, 39, 40, 41 to 46, 48
54, 55, 58 to 74, 77 to 91, 94 and 95

Mr. A.N. Sabnis, Advocate for respondents no.11, 22, 28, 33, 24,
56, 92 and 93
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CORAM :  SUNIL P. DESHMUKH, 1.
17th August, 2015

ORAL JUDGMENT:

1. Rule. Rule made returnable forthwith. Heard learned

counsel for the parties finally, by consent.

2. The petition has been moved, challenging communication
dated 17-3-2015 (Exhibit H) by returning officer-respondent no.
4 to respondent no. 6 permitting thereunder 89 members of the
society to deposit increased contribution to share capital in the
bank and production of receipt to that effect and including their
names in the final voters' list for elections of managing
committee of respondent no.5-Vividh Karyakari Seva Sahakari
Society Shellal, Tq. Udgir, Dist. Latur. It is further contended
by Mr. Gunale, learned counsel appearing for the petitioner that
inclusion of names of 89 members in the voters' list is at the
instance of respondent no. 6 alone and not on application by

said 89 persons.

3. Mr. Gunale makes a submission that said 89 members
whose names have been included in the voters' list could not
legitimately claim to be voters on the cut off date which, in
present case, is 31-10-2014, for, they had failed to pay

differential share value amount in respect of their shares upon
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increase in the share value by 31-10-2014. It is submitted that
notice in respect of the same had been displayed and further
that it was also notified by beat of drum on 26-09-2014. He
submits, from 485 members of the society, about 395 members
had deposited requisite differential contribution of share value
consequent upon increase in the share value before 31-10-2014
and accordingly, their names had figured in the provisional

voters list published on 10-03-2015.

4, Respondent no.6, on publication of provisional voters' list,
appears to have requested under an application for inclusion of
certain members according to the list annexed to the application
on 16-03-2015 to the returning officer. It appears that
thereafter, the returning officer had called upon the society and
its office bearers to produce relevant record. It is the case of
the other side that the society had not responded to the call.
However, present petitioner purports to contend that on the very
day, he had pointed out that by 31-10-2014 none from the 89
persons had paid increased share value amount despite notice

on board as well as by beat of drum.

5. Learned counsel for the petitioner refers to other two
applications of the very day, requesting for inclusion of names

appearing in the applications in the voters' list and submits that,
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no orders had been passed thereon. He further submits that on
17-03-2015, strangely the returning officer had communicated
to respondent no. 6 to arrange for payment of requisite share
contribution amount in the bank and to produce receipt in
respect of the same by next date, in order to include names of
said 89 members in the voters' list. On 18-03-2015, learned
counsel points out, the returning officer had communicated to
the bank to accept the increased share contribution amounts of
said 89 members. He thus submits that thereafter the names of
said 89 members had been included in final voters' list.
According to learned counsel, the action and the orders passed
by the returning officer are beyond his powers and authority. He
submits that such payment of share capital would not enable
said 89 members to be voters in the elections to the managing
committee of the society. He submits that unless the members
pay up increased share value by cut off date i.e. 31-10-2014,

they would not be deemed to be valid voters.

6. Mr. Gunale, in support of his submission that 89 members
are not entitled or eligible to be included in the final voters' list
refers to and rely on sub rule (2) of rule 36 of the Agricultural

Produce and Market Committee Rules and for said purpose

places reliance on a decision in Sai Vividh Karyakari Seva
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Sahakari Sanstha Maryadit vs. State of Maharashtra, more
particularly on paragraphs 19 and 20 of the same, reported in

2012 (1) ALL MR 63 = 2012 (1) Bom CR 149 = 2012 (2) Mh.L.J.

274. Facts in aforesaid case has no parity with the present
matter save and except the same relates to voters' list.
Petitioners' request in said writ petition for inclusion in voters'
list was rejected on a ground that they were not members for a
period of six months prior to due date of general elections and

their names were subsequently enrolled.

7. Mr. Sabnis, learned counsel appearing for a few of the
respondents-members whose names have been so included in

the voters' list, purports to support the petitioner with a
decision of this court in Pandurang Hindurao Patil vs. State of

Maharashtra and others, 1983 Mh.L.J. 1081, more particularly

paragraph number 34 which reads thus;
" 34. Section 73 of the Act, in our view, statutorily
requires that the Managing Committee of every society has
to be constituted not only in accordance with the Act and
the Rules but also in accordance with the Bye-laws. Now,
if section 73 requires the constitution of a Managing
Committee in accordance with the Bye-laws also, then it
obviously casts a statutory obligation on the Returning
Officer to comply not only with the Act and the Rules but
also with the Bye-laws. Any decision which is not in
conformity with the Bye-laws or which is in excess of the
Bye-laws will clearly result in affecting the constitution of
the Committee and infraction or violation of the provisions
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of section 73 of the Act. If it is, therefore, possible to show
in a given caste that at some stage of the constitution of
the Commiittee, the order of the Returning Officer has the
effect of the Committee being constituted contrary to the
mandate of section 73 of the Act and this mandate requires
constitution in accordance with the Act, the Rules and the
Bye-laws, the matter can be brought before this Court and
if this Court is satisfied that in a given case, interference is
necessary, the petition cannot be rejected in limine on the
ground that it does not lie and the dispute must only be

resolved by recourse to the machinery under section 91

after the result of the election is declared. ',

contending that the returning officer had grossly exceeded his
jurisdiction and powers by directing respondent no. 6 to deposit
and the bank to accept increased share value amount. In doing
so, he has expressed his partisan approach in the matter
favouring respondent no. 6 rather than said 89 members.
According to Mr. Sabnis, in said case, paragraph no. 34 in
Pandurang's case (supra) reproduced hereinabove would go a
long way in inducing and persuading this court to invoke its
jurisdiction to unsettle the position or rather to nutralize and
normalize the undulating situation arising in the matter. Mr.
Sabnis further purports to contend that the reasons which
underwent in enlisting of 89 members as the voters are
unjustifiable. Different reasons as are now appearing cannot be
supplied now. He submits that the submission of affidavits of the
other side, under the circumstances, are unworthy of being

taken into account.
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8. Learned counsel for respondent no. 6 and few other
respondents Mr. Irpatgire submits that section 26 of the
Maharashtra Co-operative Societies Act, 1960 shall play a

pivotal role in the matter, which reads :

' 26. Rights and duties of members. (1) A member shall be
entitled to exercise such rights as provided in the Act, rules and
by-laws;

Provided that, no member shall exercise the rights, until
he has made such payment to the society in respect of
membership, or acquired such interest in the society, as may be
prescribed and specified under the by-laws of the society, from

time to time:

Provided further that, in case of increase in minimum
contribution of member in share capital to exercise right of
membership, the society shall give a due notice of demand to the

members and give reasonable period to comply with.

(2) e
(@) e
Provided that ....
(b))
Provided that .....
Provided that .....
Provided that .....
Provided that ....

Provided also that, if a question of a member being active
or non-active member arises, an appeal shall lie to the Registrar
within a period of sixty days from the date of communication of

classification:
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Provided also that, in any election conducted immediately
after the date of commencement of the Maharashtra Co-
operative Societies (Amendment) Act, 2013, all the existing

members of the society shall be eligible for voting, unless

A\

otherwise ineligible to vote.

9. Mr. Irpatgire submits that the position glaringly emerges
and dazzles in the matter is that said 89 members had no notice
regarding payment of share capital as is required pursuant to
second proviso to Section 26 of the Maharashtra Co-operative
Societies Act and/or amendments to by-laws of society
particularly by law no. 7(1) which reads ;

7. 9I°T

(1) s 9rmen &2 fhad %.100 /— &, TaHuT RTHisaard)

A wAEl W 25,000/- JEE. 9T AR B URd AR
RFPH W Yhad “Rell Ulfgol. 9RTEl o RahH Sl SeTa’d

YT SRIAT el STSel. SRATIHIY RN Ydhd WRefl d Teard

TR RAT ARelel IFHH SIS BI00TH UTH Blsdl URq Al o<l $HRoATgdl

Tl XghH  WRugEeed 14 fRadrl ol Arrell Ad <gd
U BRUIrTS] e Aesredred feaieraRyd o9 Afes gacdiran
BTG T TSR el Srsal. “

10. He submits it is not the case of petitioner or, for that
matter, of Mr. Sabnis's clients that notice had ever been issued

with reference to by-law No. 7(1).
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11. In the circumstances, Mr. Irpatgire draws attention of this
court to a recent decision by a division bench of this court in writ
petition no. 7195 of 2015 [Kondiba s/o Babarao Manorkar vs. The
State of Maharashtra and others] dated 11-08-2015. He draws
attention particularly to paragraphs number 9, 11, 13 and 14 of
the judgment which, to a considerably large extent, would apply

to the present case. Said paragraphs read as under;

9. It is not a matter of doubt that the petitioner and other
members, whose names have not been incorporated in the final
list of voters, are conferred with the membership of the society.
The by-laws of the society provides for an active member, which
definition, is in conformity with the definition provided under the
Maharashtra Co-operative Societies Act. In case name of the
member is removed from the list of active members, necessary
intimation shall have to be given to such member within thirty
days from the date of close of the financial year. In the instant
matter, it has not been disclosed as to whether petitioner and
others have been classified as non active members. The fact,
however, remains that the petitioner and other members have not
been communicated regarding change in the classification and as
such, it shall have to be presumed that they are valid members of

the society entitled to exercise all the rights.

11. It has been contended that there was a publication of
notice in the news paper calling upon members of the society to
deposit difference in share value with the society and in spite of
such publication, the petitioner and other members have failed to

deposit the amount. It must be noted that the publication appears



12.

by this Court is warranted.
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to have been issued in the local news paper only on 20.04.2015
and that there is no individual notice to each of the members

within contemplation of proviso to Section 26 of the Act.

13.  In the instant matter, as also in the reported case, about
90% of the members have been kept away from the process of
election. There is no compliance of the mandate contained in
proviso to Sub-section (1) of Section 26 of the Act. The petitioner
and other members have not been given any notice in respect of
increase in minimum contribution of the members in share
capital nor they were called upon to deposit amount of
difference in share amount within reasonable period by issuing
individual notice. The by-laws of the society provide for mode of
service of notice, which has not been adhered to in this matter.
Mere publication of notice in the news paper is not a compliance
and what is contemplated under the proviso to sub-section (1) of
Section 26 is, due notice of demand to the members and to give

reasonable period to comply with the demand.

14. In the instant matter, since there is violation of the mandate

contained in proviso to sub-section (1) of Section 26, in our
opinion, failure of the District Cooperative Election Officer to
incorporate names of the petitioner and other members in the list of

voters, vitiates whole process of election and as such, interference

r

Mr. Irpatgire further goes on to submit that when the

facts, essentially the stark ones, as emerging in the matter show

that said 89 members could not have been excluded from the

voters' list, the argument by learned counsel Mr. Sabnis is
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relegated to insignificance. The law as applicable to the facts
would hold sway and prevail over the situation. He submits that
it may be that the reasons for which inclusion of said 89
members in voters' list are not justified, however, one cannot
connive at that said 89 members could not have been excluded
at all for want of requisite notice as is referred to under the by-
laws. He submits, as a matter of fact, in the present case
paragraph number 34 in Pandurang's case (cited supra) relied on
by Mr. Sabnis would squarely hold in favour of respondent no. 6
wherein it has been observed that the by-laws would have
statutory force. It is an undenied position that said 89
members were not issued notice as required under by-law until
31-10-2014. Under the circumstances, their names ought to be
included in the final voters' list. Such a position emerging in law
cannot be ignored. He submits that it is not a matter of
supplying reasons subsequently but, it is more a matter of fact
and therefore Mr. Sabnis's submission gets attenuated to a
considerable extent and would not be strong enough to alter the
position as is emerging about inclusion of 89 members in the

voters' list.

13. Learned Assistant Government Pleader Mr. Tambe
appearing for respondents no. 1 to 4 is at pains to justify the

action taken by the returning officer. He, however, makes an



18 WP-3383.15

attempt by referring to rules 10 and 11 of the Maharashtra Co-
operative Societies (Election to Committee) Rules, 2014 and
submits that the action by the returning officer can be said to be

referable to said rules.

14. Having regard to aforesaid submissions, indisputable
position emerges that no notice pursuant to by-law No. 7(1) of
the by-laws applicable to the society had ever been given to
said 89 members. In such a case, decision rendered by the
division bench of this court on 11-08-2015 in writ petition no.
7195 of 2015 referred to earlier hereinbefore would hold the
field, that in the absence of requisite notice pursuant proviso to
section 26 of the Maharashtra Co-operative Act and by-laws,
members cannot be deprived of their voting rights. Section 26,
second proviso ordains a due notice to member in case of
increase in minimum contribution of share capital and give
reasonable period to comply with. As such, in my estimate, rest
of the submissions get paled, for, section 26 does not preclude a
right of voting for such member to whom no notice was given. In
view of the same and coupled with the decision of division
bench, I do not think this is a case wherein powers of this court
under articles 226 and 227 of the Constitution of India are
required to be exercised and the impugned order is required to

be interfered with.
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15. Before parting, I cannot contain observing that it is
rather strange that a few members from the 89 added in voters'
list, who have exercised their franchise, come to the court in
support of the petitioner and oppose respondent no. 6 as a
result of whose movement they could exercise their right to

vote.

16. With aforesaid, writ petition stands dismissed. Rule stands

discharged.

17. It is open for the returning officer to proceed further in the
matter of election. Learned Assistant Government Pleader to

communicate this order to the concerned authorities.

SUNIL P. DESHMUKH, J.

pnd



