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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

BENCH AT AURANGABAD

CIVIL REVISION APPLICATION NO. 63 OF 2011

1. Sayyed Kamaluddin Rafai S/o Sayyed

   Hisamuddin Rafai, Age : 69 years, 

   Occu.: Nil, R/o. A/7 Gokul Nagari II,

   Dallani Park, Kandiwali, Mumbai

   Through Power of Attorney,     

   Adbul S/o Rehman Ugare

   Age : 56 years, Occ.: Pensioner,

   r/o Dr. A.V. Baliganagar,

   Bldg. No. 3-A, Flat No. 7, 3rd Floor,

   Dharavi, Mumbai

2. Sayyed Mohsin Kadri @ Sayyed Abdulla

   died through Lrs.

   2A. Sayyed Taraque S/o Sayyed Mohsin 

  Kadri @ Sayyed Shaha Alam Kadri,

Age : 30 years 

   2B. Sayyed Sameer S/o Sayyed Mohasin 

  Kadri @ Sayyed Shah Alam Kadri,

Age : 28 years, Occ.: Education,

   2C. Sayyed Sabah Sayyed Mohsin 

  Kadri @ Sayyed Shah Alam Kadri,

age : 26 years 

   2D. Sayyed Sabiha Sayyed Mohsin 

  Kadri @ Sayyed Shah Alam Kadri,

age : 48 years, 

All R/o. Building No.20/B

Flat No. 502, Rajesh Building,

Kalpak Estate, 

Autop Hill, S.M. Road, Mumbai-32   .. Applicants 

     VERSUS

1. Sayed Rashida Begum d/o

Sayed Abdulla Kadri,

r/o Evergreen Apartment, 

     “B” Wing – 203, Mazgaon,

Mumbai 400 010



                                                2                          CRA 63/2011+JUDGMENT

2. Mohammed Shakoor Yusuf Shaikh,

r/o. Gazi Baba Compound,

Gazi Baba Road, Halav Pool,

Kurla (West),

Mumbai 400 070

3. Maharashtra State Board of Wakf

Panchakki,

Aurangabad

4. Chief Executive Officer,

Maharashtra State Board of Wakf,

Panchakki,

Aurangabad .. Respondents

AND

CIVIL REVISION APPLICATION NO. 183 OF 2010

1. Syed Kamaluddin Rafai S/o Hisamuddin

   Rafai, Age : 66 years, Occu.: Nil,

   R/o. Khankha Rafai Marg, Dandiya

   Bazar, Baroda, Gujrath

   Through GPA

   Abdul Rehman S/o Ibrahim Ugare

   Age : 55 years, Occu.: Pensioner,

   R/o. Dr. A.V. Balig Nagar, Building

   No.3-A, Flat No.7, 3rd Floor, 

   Dharavi, Mahim (E), Mumbai-17

2. Syed Mohsin Quadri @ Shaha alam Quadri

   S/o Syed Abdullah died through Lrs.

   2A. Syed Sabhia W/o Syed Mohsin 

  Quadri @ Shaha alam Quadri,

  age : 48 years, Occ.: Household,

R/o. 502/20-B, Rajesh Building,

Kalpak Estate, S.M.Road, 

Antophill, Mumbai-38

   2B. Syed Taraque S/o Syed Mohsin 

  Quadri @ Shaha alam Quadri,

Age : 30 years, Occ.: Service,

R/o. 502/20-B, Rajesh Building,

Kalpak Estate, S.M.Road, 

Antophill, Mumbai-38
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   2C. Sayed Sameer S/o Syed Mohsin 

  Quadri @ Shaha alam Quadri,

age : 28 years, Occ.: Education,

R/o. 502/20-B, Rajesh Building,

Kalpak Estate, S.M.Road, 

Antophill, Mumbai-38

   2D. Syed Sabha D/o Syed Mohsin 

  Quadri @ Shaha alam Quadri,

age : 26 years, Occ.: Education,

R/o. 502/20-B, Rajesh Building,

Kalpak Estate, S.M.Road, 

Antophill, Mumbai-38   .. Revn.Petitioners

(Ori. Defendants)

 VERSUS

1. Syed Rashida Begum D/o.

Syed Abdullah Quadri,

age : 68 years, Occ.: Nil,

     R/o. Evergreen Apartment, “B” Wing,

     203, Mazgaon, Mumbai-400 010

2. Maharashtra State Board of Wakf

Through Chief Executive Officer,

Panchakki, Aurangabad

3. Chief Executive Officer,

Maharashtra State Board of Wakf,

Panchakki, Aurangabad .. Respondents

   (Org. Defendants)

----

Mr. V.J. Dixit, Sr. Advocate with Mr. V.S. Badakh, Advocate 

for the petitioners in both matters

Mr. S.S. Kazi, Advocate for respondent no.1 in both CRA

Mr. M.B. W. Khan, Advocate for the respondent nos.3 and 4 in 

CRA/63/2011 and for respondent nos.2 and 3 in CRA/183/2010 

----

   CORAM    :  M.T. JOSHI, J.

      RESERVED ON   : 16/06/2015

   PRONOUNCED ON : 02/07/2015
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JUDGMENT :

Heard both sides.

2. Aggrieved  by  the  rejection  of  the  Wakf

Application  No.  21  of  2010  by  the  Wakf  Tribunal,

challenging the registration of the wakf by respondent

no.3-Maharashtra State Board of Wakf (for short “Wakf

Board”)  under  section  46  of  the  Wakf  Act,  1955,  the

present Revision Application No. 63 of 2011 is filed.

. During the application before the Tribunal, the

revision petitioner also filed Wakf Suit No.48 of 2010

challenging  the  same  registration  of  the  Wakf.

The Tribunal rejected the plaint on 30-9-2010, holding

that statutory notice as required by section 89 of the

Wakf Act was not issued to the Board prior to the filing

of the Suit.  This order is challenged in Civil Revision

Application no.183 of 2010.  However, no arguments were

advanced by either side in this revision as the Tribunal

has lateron gone into the merit of the same facts in

Application No.21 of 2010 out of which Civil Revision

Application No.183 of 2010 has arisen. 
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3. Dargah Hazrat Bismillah Shah (R.A.) near C.S.T.

railway  station,  Mumbai  is  registered  as  wakf  by

respondent no.3 – Wakf Board after making public enquiry

about  the  same.   The  contention  of  the  present

petitioners  would  show  that  in-fact,  the  common

predecessor  of  the  private  parties  in  the  present

dispute had litigated the issue, as to whether the said

premises are charitable property or a private property

in  the  High  Court  of  Judicature  at  Bombay  in  its

Ordinary Original Civil Jurisdiction vide Suit No.167 of

1903.  Vide the decree dated 10/9/1908, it was held that

the Dargah and other properties were not wakf properties

but ordinary private properties.  It was found that the

tomb  lying  therein  were  of  ordinary  citizen.   The

Receiver was therefore appointed to manage the affairs.

The Receiver was ultimately discharged on 23/3/2007 by

the  High  Court  as  per  the  consent  terms  arrived  at

between the parties therein.

4. The present dispute arose because of the filing

of the application under section 36 of the Wakf Act,

1955 by the present respondent no.1 Sayed Rashida Begum

and respondent no.2 – Sayyed Mohsin with the respondent
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no.3 – Wakf Board for registration of the same as a

Wakf.  The record shows that objections from general

public were called by the respondent no.3.  Thereupon,

Advocate  for  the  present  petitioners  sent  objections

alongwith copy of the judgment and order of the High

Court as detailed supra.  It appears that the present

petitioners however did not participate in the further

proceedings.   Therefore,  it  was  lastly  directed  by

respondent  no.3  on  18/5/2012  that  notices  to  the

concerned  be  issued  by  Registered  Post  for  final

hearing.  According to the petitioners, however, they

did  not  receive  the  notice  and  on  1/6/2010,  the

respondent no.3 marked their absence and it was directed

that the wakf be registered.

5. Aggrieved by the said order, the application

was  preferred  before  the  Wakf  Tribunal.   The  Wakf

Tribunal took into consideration the fact that at the

time the private suit was filed between the predecessor

of the parties, no law governing the wakf property was

in existence and lateron to manage the wakf, codified

law  i.e.  Mussalaman  Wakf  Validating  Act,  1913  or

Musalman  Wakf  Act,  1923  came  into  existence.   The
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learned  Presiding  Officer  and  the  Tribunal  took  into

consideration  the  very  objections  sent  by  the

petitioners through the Advocate, which showed that now

the Masjid has also been built in the premises and the

report of the District Wakf Officer called by respondent

no.3 shows that Pesh Imam and Moazzal are appointed in

the Masjid.  Not only this, the consent terms between

the applicants on the basis of which Receiver came to be

discharged, also shows that Masjid is annexed to the

Dargah.  Therefore, relying on the established law and

finding that the property is being used for Masjid, the

learned Presiding Officer held that it was a Wakf by

user  and,  therefore,  the  application  of  the  present

petitioners came to be dismissed.

6. Number of submissions were advanced before me.

While Mr. V.J. Dixit, learned senior counsel instructed

by  Mr.  V.S.  Badakh  for  the  petitioners  vehemently

submitted that judgment of the High Court would show

that the property is private, Mr. Kazi, learned counsel

for  respondent  no.1  submits  that  the  decision  in  a

private litigation would not be binding on the public at

large and more particularly when the law regarding the
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wakf was not crystallized.  He further submitted that

the very admitted fact of Masjid being constructed and

regular prayers and congregation being held, show that

it was a wakf property.  Therefore, relying on the ratio

of “Abdul Rahim Khan and others Vs. Fakir Mohammad Shah

and anr.” [1946] ILR Nag 518, he submitted that no fault

can be found with the reasoning of the Wakf Tribunal.

7. Upon hearing both the sides, it is clear that

the  respondent  nos.1  and  2  filed  application  under

section  36  of  the  Wakf  Act,  1955.   Though  they  are

descendant of Syed Ismuddin, whose wife Zoolekhabibi had

filed suit in the High Court, that in-fact the property

was being managed by the Receiver and thereafter by the

applicants.  It may be that since the applicants had in

view of the consent terms got the Receiver discharged,

the applicants may not be aware of the same, however,

the decision in the Suit cannot be said to have been

unknown to them.

8. In that view of the matter, respondent no.3-

Wakf Board could not have issued proper notices to the

present petitioners and issued the public notices.  The

order of the respondent no.3 does not show that it has
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taken into consideration the effect of the decision in

Suit No. 167 of 1903.  The report of the Regional Wakf

Officer is relevant only to the existence of Masjid in

the premises and not the entire property wherein the

dargah is situated.

9.  Mr. Dixit, learned senior counsel submitted

that Masjid is constructed and the prayers are held in

limited  and  definite  area  of  the  property  and,

therefore,  the  petitioners  have  no  objection  for

registration of the wakf to that extent.  He however

submitted that declaration of the entire area as the

wakf property is against law.

10. Taking into consideration all these facts, in

my view, it is necessary for the respondent no.3-Wakf

Board to collect all the material in order to find out

as  to  whether  Dargah  as  well  as  the  Masjid  forms  a

single wakf and as to whether the entire area is the

wakf property or private property as decided by the High

Court on its Original Side in Suit No. 167 of 1903.  It

should  be  remembered  that  the  suit  was  between  the

private  parties,  wherein,  in  between  those  private

litigants, it was held that the property was a private
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property.  The learned Presiding Officer of the Wakf

Tribunal has aptly pointed out that the decision of the

Privy Council regarding the concept of “Wakf-Alal-Aulad”

had  caused  a  public  cry  which  ultimately  led  to  the

legislature  taking  up  the  matter  and  enacting  laws

regarding the wakf.

11.  In that view of the matter, the findings on

facts are required in the present proceedings.

12. The  issue  regarding  limitation  of  filing

application under section 36 of the Wakf Act would be

limited only to a person filing the application.  The

Board,  however,  is  unfettered  by  the  provisions  of

section 40 of the Wakf Act.  It can also make suo-motu

enquiry wherein it comes to its knowledge that certain

wakf property is being treated as individual property.

In  the  circumstances,  no  sooner  an  application  under

section 36 of the Wakf Act is filed, the Board being a

quasi  judicial  authority,  can  also  make  suo-motu

enquiry.  In the result, the following order:-

13. Civil  Revision  Application  No.63  of  2010  is

allowed  as  regards  the  specified  area  of  the  dargah
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only.   It  is  hereby  declared  that  the  order  of  the

respondent no.3 as well as the Wakf Tribunal shall be

applicable to the area as detailed by the report of the

Regional Wakf confined to the mosque.

14. The matter is remanded back to the respondent

no.3 – Board to the extent of findings of fact as to

whether the rest of the property wherein the Dargah is

situated is a wakf or not.

15.  All the parties are directed to appear before

respondent  no.3  on  20/08/2015.   Respondent  no.3  is

directed to conduct enquiry afresh to the limited extent

of the property as detailed supra and to pass a reasoned

order.

16. The Civil Revision Application No. 183 of 2010

is dismissed.

17. Both  the  Civil  Revision  Applications  are

accordingly disposed of without any order as to costs. 

[M.T. JOSHI]

       JUDGE

arp/


