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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

Second Appeal No. 576  of 1991

           
1) Subhashchandra,

deceased by his heirs :

1-a) Prakashchandra s/o Subhashchandra
Soni,
Age 30 years,
Occupation : Agri. & Business,
R/o Hingoli, District Parbhani.

1-b) Rameshchandra s/o Subhashchandra
Soni,
Age 26 years,
Occupation : Agri. & Business,
R/o Hingoli, District Parbhani.

2) Rajgopal s/o Jagannath Tiwari,
Age 21 years,
Occupation : Agri. & Business,
R/o Hingoli, District Parbhani.   ..   Appellants.

Versus

1) Kondbarao S/o Sambharao Maske
Died, through his legal
representatives :

1-A) Babusrao S/o Kondbarao Maske,
Age 52 years,
Occupation : Agriculture,
R/o Bhirda, 
Taluka and District Hingoli.

1-B) Laxmibai W/o Kondbarao Maske,
Age 69 years,
Occupation : Nil,
R/o As above.
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1-C) Punyaratabai W/o Sambharao
Dinde,
Age 51 years,
Occupation : Housewife,
R/o Yeli, Taluka & District Hingoli.

1-D) Gayabai W/o Yashwantrao Poul,
Age 47 years,
Occupation : Household,
R/o Kalgaon,
Taluka and District Hingoli

1-E) Shantabai W/o Jagdeorao Hake,
Age 45 years,
Occupation : Household,
R/o Hiradgaon (Tabsama),
Taluka Basmat, District Hingoli.

2) Rangrao s/o Bapuji Dhale,
died, by his legal representatives

2-a) Sahebrao s/o Rangrao Dhale,
Age Major,

2-b) Bhagirthibai w/o Rangrao Dhale,
Age Major
Both R/o Basamba,
Taluka Kamalmuri,
District Parbhani.

2-c) Suman d/o Rangrao Dhale.

(Appeal is dismissed as 
against  respondent No. 2-c 

        as per order dated 2-8-1992).      ..   Respondents.
                                                 

--------

Shri. P.S. Agrawal, Advocate,  for  appellants.

Shri. V.M. Maney,  Advocate, for respondent Nos.1A to 1E.

--------
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                          CORAM:    T.V. NALAWADE, J. 
     

                                  DATE    :   21  AUGUST  2015

JUDGMENT:

1) The appeal is filed to challenge the judgment 

and order of Regular Civil Appeal No.94/1981 which was 

pending  in  the  Court  of  the  Additional  District  Judge 

Parbhani and also to challenge the order made by the Civil 

Judge Junior Division Hingoli  dated 2-5-1981 in Regular 

Darkhast No.40/1980. Both sides are heard.

2) Argument was heard on mainly following point 

which was treated as substantial question of law. 

"Whether the Courts below have committed error  

in  holding  that  the  appellant  needs  to  approach 

Tenancy Court to get the relief ?"

3) In  execution  proceeding,  present  appellants 

had filed application under section 47 read with section 

151  of  the  Civil  Procedure  Code  for  dismissal  of  the 

proceeding filed by Kondbarao, respondent No.1. The first 

execution proceeding was filed by a third party in respect 
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of  a  money  decree  given  in  his  favour  against  one 

Kanhayalal.  In  the  said  proceeding  agricultural  land 

bearing Survey No.47 admeasuring 35 acres 30 gunthas 

situated at Kalgaon was attached. This land was put to 

auction by Civil Court and in the auction the appellant had 

purchased the land and sale certificate was also granted 

to  him.  Possession  was  taken  when  respondent  No.1 

Kondbarao was found in the field and there were standing 

crops covering the area of more than 7 acres and an area 

of more than 2 acres was found to be ploughed and it was 

ready for cultivation. 

4) Kondbarao  and  respondent  No.2  Ramrao  had 

filed proceeding to challenge the sale of the agricultural 

land  by contending that they were having tenancy rights 

in the land and so the attachment of the land and its sale 

was  illegal  and  void.  Objection  proceeding  filed  in  the 

execution  proceeding  was  rejected  but  the  Appellate 

Court held that the attachment  and sale was illegal and 

allowed the objection raised by respondent Nos.1 and 2. 

This  decision  was  challenged  by  filing  Civil  Revision 

Application No.155/1970 by the appellant. This Court held 
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that only to the extent of portion of 5 acres 19 gunthas 

attachment  and  sale  was  illegal  and  not  valid  but  in 

respect of  remaining portion of the land  the  sale and 

attachment was valid.  This Court, however, observed that 

for  deciding  rights  of  the  persons  like  Kondbarao  they 

need to approach appropriate forum, tenancy Court.  The 

Civil  Revision  Application  was  decided  on  11-12-1979. 

Kondbarao  then  applied  to  the  executing  Court  for 

restoration of possession by using section 144 of the Civil 

Procedure  Code.  Present  appellant  opposed  the  said 

application.  The objection of the appellant was rejected 

and the Court issued possession warrant for handing over 

of  the  possession  of  entire  portion  to  Kondbarao  and 

accordingly  the  possession  came  to  be  handed  over  to 

Kondbarao on 27-2-1981. 

5) The  aforesaid  order  was  then  challenged  in 

Regular Civil  Appeal No.94/1981 and then the appellant 

has come before this Court. It was mainly submitted by 

the learned counsel for the appellant that when there is 

finding of  tenancy  Court  and when this  Court  has  also 

observed  that  Kondbarao is  entitled to  get  declaration 
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under section 38G only in respect of 5 acres 19 gunthas, it 

was not correct and proper on the part of the executing 

Court  to   direct  to  hand  over  the  possession  of  entire 

portion to Kondbarao by using provision of  section 144 of 

the Civil Procedure Code.

6) This  Court  has  carefully  gone  through  the 

observations made by this Court in the judgment delivered 

in Civil Revision Application No.155/1970. All the relevant 

facts are discussed by this Court and the finding given by 

the Tenancy Court under the provisions of the Hyderabad 

Tenancy  and  Agricultural  Lands  Act  is  considered.  The 

finding of the trial  Court shows that when the order of 

attachment  of  the  land  was  made,  Rangrao  was  in 

possession  of  the  land  as  tenant.  There  is  finding  that 

somewhere  in  the  year  1965  Kondbarao  came  in 

possession of the entire land. The holdings of these two 

persons were considered by the tenancy Court and it is 

declared that Kondbarao is entitled to declaration under 

section  38G but  it  is  only  to  the  extent  of  5  acres  19 

gunthas.  Even  the  possession  receipt  under  which  the 

possession was taken over in execution proceeding shows 
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that  Kondbarao was there, there was standing crop in the 

area of more than 7 acres and area of more than 2 acres 

was ready for sowing. Thus, apparently Kondbarao was in 

possession and he was claiming rights  as  tenant  in  the 

agricultural land. In the revision, this Court has made it 

clear that even for ascertaining area of 5 acres 19 gunthas 

which needs to be given under section 38G to Kondbarao, 

matter needs to be dealt with by the tenancy Court under 

the aforesaid Tenancy Act. 

7) The Civil Court has taken into consideration the 

observations made by this Court and after that the civil 

Court  has  restored  the  possession  to  Kondbarao.  The 

submission made by the learned counsel for the  appellant 

that the Civil Court ought to have restored possession only 

to the extent of 5 acres 19 gunthas is not at all acceptable. 

In view of the provisions of the aforesaid Tenancy Act and 

particularly sections 31 and 99 it can be said that the Civil 

Court  has  not  committed  error  in  using  provision  of 

section 144 of the Civil Procedure Code and restoring the 

possession to Kondbarao. In view of the decision given by 

this Court in aforesaid Civil Revision Application it can be 
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said that the appellant stands in the shoes of the original 

owner  Kanhayalal  and  so  he  can  start  appropriate 

proceeding in the tenancy Court for getting possession of 

the land to which he is entitled under the sale certificate. 

8) Learned  counsel  for  the  appellant  placed 

reliance  on  a  case  reported  as  2006  (6)  Mh.L.J.  796 

(Shantilal v. Vasant). The facts of the reported case were 

altogether different.  A particular portion of land Survey 

No.91-A (southern portion) was under tenancy and there 

was no proceeding in relation to Survey No.91-B. So, it 

was  held  that  the  decree  could  have  been  executed  in 

respect of Survey No.91-B. The facts of the present case 

are altogether different and so this reported case is of no 

help to the appellant.  In view of the aforesaid facts and 

circumstances, this Court holds that it is not possible to 

interfere in the order made by the executing Court and 

also the judgment and order of the District Court.

9) In the result, the appeal stands dismissed. No 

order as to costs. 

                                                                       Sd/-
                              (T.V. NALAWADE, J. )

rsl  


