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- JUDGMENT .
o (22-01-2015)
Per C.B.Bajpai, J. S

1. ‘Challenge in this ap:peai':'isftc the judgment of conviction and order of

' sentence dated 06-6- 2012 passed by Sessrons Judge -Bastar at Jagdalpur in

.. Sessions  Trial No106/200 ..’:whereby and whereunder. after holding the

appeilant guuty for causing homlcldal death of deceased Dashamuram

' amountlng to murder convrcted the appe!lant under Section 302 of the Indian -

Penal Code (in short 'the IPC') and sentenced imprisonment for life and fine of
Rs.5000/-..

2. Conviction is impugned on the ground that without there being any iota
of evidence court beiow has ccnvicted | and sentenced the appellant as
aforementicned.and thereby committed illegality. - | |

3. . As per case of the prosecution, on .31-07-2009, at-about.08.20 a.m.

complainant. Vishnuram (PW-6), younger brothe'r of deceased Dashamuram

reached to. Police Station Bhanpuri and lodged the First Information Report

- which was registered as crime No. 92/09. In the satd report Vishnuram (PW-6)
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told that on 30- 07—2009 at about 9 00 p m.; .-the appellant demanded Rs.200/-
from him, but as he was unable to meet the demand he refused the same.
When the; compla_rnantNrshnuram (PW—_S) was returning fro:m the house_-of hrs
brother, the appellant was standing before his  house, he asked the
complainant (PW-6) to return Rs.400/- he gave him earlier and assa.ulted by
hand. Thereafter, .the complainant llvent to the ‘house of elder brother
Dashamuram (decease.d) and informed the incident to deceased Dashamuram
and asked him to accompany upto thehouse of the appellant and he stated
that he will make him understand_ When both of them went near the house of

ant-abused and tcld that the complalnant came along

with'_‘-hié.'?ffb__rg‘other to beat him and then the appellant assaulted the deceased

 thrice by stick, thereby Da‘sh_a_murarn fell down, blood came from his head. The

| cozmpla.inant fleed" from the epOt and'.in.forrned neighboreand‘ along with them

took m;ured Dashamuram home On account of late ntght he reached to the
poilce statlon next day and Iodged the report Police after lodglng the FIR (Ex -
P/13) started lnvestlgatlon lunng the mvestlgatlon by the letter Ex.-P/19,
|njured was sent for treatment and report regardlng the |nJur|es Doctor

K.S.Paikara (PW-3), Civil Hospltal, Bhanpun, examined the |njured and noticed

one lacerated wound of 1.5 x 2 inches over left part:of forehead above left eye-

li'd,‘ one-lacerated wound of 3.5 x 1/4 inches over left side of ‘head, just upper
part of the left ear one swelling of 3 x 2.5 i'n'Che's.“‘I_“'he MLC doctor opined that

the injuries were caused by hard and edged, hard and blunt object. He gave

his report vide Ex.-P/5 and referred the injured to Maharani Hospital, Jagdalpur

for further management and treatment. During the treatment, the injured died

on 31-07-2009 at about 5.00 p.m. at Maharani Hospital Jagdalpur. Initially the -

case ‘Wa‘s"register'ed under Sections 294, 323 and 506 of the IPC and after the

death of the deceased, police registered the case under Section 302 of the

h iE’E After' giving notice to witnesses vide Ex.-P/15, the inquest over the dead

~—
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body was conducted vrde Ex. P/14 Dead body of deceased Dasharnuram was
sent for postmortem vide appllcatron Ex P/18 Doctor Sandeep Singh (PW-10)
conducted the autopsy and. notrced Iacerated wound at Ieft S|de of the forehead
of 5x2x1 cms., one more Iacerated wound on left slde upper part of the head
8 X 1 x 1 cms. both injuries were caused by hard and blunt object and were
antemortem in nature and of between 1 to 3 days prior to the time of
postmortem. On internal examination, Doctor Sandeep Singh (PW-10) noticed
clotted blood at both parietal region, inverted V shape fracture and parietal

bone slrghtly depressed clotted blood present rnsrde the brain. As per oprnron

cause of death 3, in racran|aI/rntramen:|ngeal bleedlng and the death

was' -hornicidal' in nature. He gave his report vred Ex —P/16 Durlng the
_ rnvestrgatlon the sealed packet contarnrng the clothes of the deceased were
serzed vide Ex.-P/2. Patwan prepared the spot map vrde Ex.-P/3 and Ex.-P/4.

The appellant was taken |nto custody, he made disclosure statement regarding

the wooden stick by Ex. P/8 ;,he;same was seized vrde seizure memo Ex.-P/9.

Blood stalned cloth of Vlshnuram se|zed vrde Ex -P/10 from the spot. Blood

stained soil ‘and plarn sorl and‘ one prece of lungl were seized vide Ex.-P/11.
The appellant was duly arrested vrde Ex.-P/12._ Bhanpun pol_rce prepared the

‘spot map vide Ex-P/20. Armest information was given to brother of the

appellant vide Ex.-P/22. Police sént the material seized for which the Doctor
oprned for |ts chemical analysis regardrng the confirmation of blood to Forensic
Science Laboratory, Raipur The artlcles were sent through draft (Ex -P/23).

Receipt regarding the articles is Ex.-P/24.

4 Statements of the watnesses were recorded under Sectron 161 of the
Code After complehon of the |nvest|gatron charge sheet was flled before the
Addrt[onal Chlef Judlmal Magrstrate Jagdalpur who in turn commrtted the
case to th_e Court of Sessions, Bastar at Jagdalpur, the learn_ed‘Sessrons

“’-'*-~-—H,.Jyggerecelyed_the case and conducted t_he.trial._

—
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5. In erder_ to prove the guilt of the appe_llant,? the preseeution examined as
many'a's'12 wit'nesses.'The aceu:se:d was examined_ under Section 313 of the
Code where he denied the circurnstan_ces appearing _against him and pleaded
innocence and false .implica.tion in crime ln:. question. He also examined
Chepatu (DW-1) and his wife Somari (DW—Z) in _his defence. As per these

defence_ witnesses, Dashamu and Budaru both were scuffling. Vishnu

assaulted by stick which injured deceased Dashamu.

6.  After providing opportunity of hearing to the parties, leamed Sessions

Judge convicted and sente é.fd;-the*appjellant ,a_s aforementioned.

7. -

' 8 Learned counsel for the appellant vehemently argued that |t was not the

appellant who. assaulted Dashamuram ‘but. at the time of incident,
Dashamuram .and the appellant were scufﬂlng with each other. Vishnuram

(PW—6) Was also present and he assaulted by stlck and Dashamuram was

|njured by th:s assault He further submltted that Vlshnuram (PW B6) is the only

wntness who is not supported ‘-by any other mdependent witness; |t is-not safe to

rely over the interested witness. Th'e statement of Vishnuram (PW-6) does not

inspire confidence, it would not be safe to Hold the conviction on the basis of

the stateme'nt of Vishnuram (PW—G). He'nce,"th;e appellant may be "acquitted

“from the ch'arges.' In alternate, learned counsel for the appella'nt submits that

only 2 injuries were noticed by the autopsy surgeon that'too by hard and biunt

object. The incident happened in front of the h'ouse' of the"ap‘pellant where the

deceased and Vishnuram (PW- 6) both ‘came for maklng quarrel with “the
appellant and there the appellant and the deceased quarreled W|th each other.

The |nc:|dent happened W|thout pr‘emeditation,- in a s_udden f|ght, in a heat of

“__passion, Upon sudden quarrel; there was no intention for murder of the

.
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deceased and the appellant had not taken any undu.e advantage or acted ina
cruel or unusual manner, therefore the act of the appellant may fall under the
ambit of Ex_ceptlon 4 of the S_ectlon_300 of the IPC. Therefo_re, the offence
under Section 302 of the IPC is not proved against the appellant, hence, his act

may be assessed in the light of above facts and circumstances.

a 9. On the other hand, learned counsel for the State opposed the argument

advanced on behalf of the appellant and supported the judgment of conviction

deceased was unarmed he onI went there to make the appellant understand

ause, In anger the appellant-assaulted more than one bIow

but wrthout anr_

over, body of the deceased for WhICh the tnal Court nghtly con\ncted and heid
. h|m gurlty Therefore there IS no scope for mterference in the Judgment of
conwctlon and order of sentence;passed agalnst the appellant and the appeal

may be dismissed.

10. ln order to appremate the arguments advanced on behalf of the parties,

we have examrned the evnden

11. . Inthe present case, h'omicidal -death- has not been substantially disputed
“ on behalf of the appellant, on the other hand, it is also established from the [
evidence of Raghunath (PW-4), Sukhdev (PW-5), Vishnuram (PW-6), Dr. K.S.
Paikara. (PW-3), FIR (Ex.-P/13), statement of Dr. Sandeep Singh (PW-10),
postmortem.report (Ex.-P/16) that the death of the deceased was homicidal in

nature.

12. . As regards. complicity of theappellant in.crime in question, conviction of

the 'appellant is substantially based on the evidence of Vishnuram (PW-6). As

per the evidence, presence of the deceased and Vishnuram (PW—G) in front of

the house of the appellant has not been substantially disputed. On the other

-

e—

ST hand, a defence has been taken that on account of‘demand for return of some

~and qrder of sentence awarded by the tnal Court and submltted that the H

’ f"'adduced on behalf of the partles ' g
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money the appellant slapped Vishnuram (PW-6) and thereafter in the second
part of the incident, when the deceased and Vishnuram (PW-6)} both went in

front of the house- of the appellant, .there the incident happened. In. the FIR

(Ex. P/13) the complainant stated the manner as to how the incident

happened, the same was corroborated by. Vlshnuram (PW—6) Hence it is
proved beyond doubt that at the time of incident, Vishnuram (PW-6) and the
deceased both went in front of the house of the appellant to make him
understand and thereafter the incident happened. Autopsy surgeon noticed

only two 'injuries in the head and :opine'd__ that.\lirere' caosed by hard and blunt

appened in the shadow "of '.d'emand: of rnoney' allegedly

object. The;_i

glven earlier to Vishnuram (PW—6) by the appellant There was no previous

enmlty between the partles Vlshnuram (PW-G) admitted at para 9 of his cross-

| examlnatlon that the appe_llant an_d -Dashamu both quarreled W|th each other in

a duel. -

13. The defence taken by the appellant that it was Vishnuram (PW—6) who

|nfl|cted blow to Dashamuram seems to be unacceptable the defence

W|tnesses also corroborate the p'resence of the deceased and Vishnuram {(PW-

6) in front of the house of appellant Budaruram But the FlR lodged by ..

Vlshnuram (PW 6) squarely reveals that Vlshnuram (PW-6) was not havrng any
stlck or made any assault. The contents of the F IR goes tc show that the stlck
was in the hand of the appel!ant A dlfferent stand of defence was taken by the
appellant in his statement under Section 313 of the Code that the incident
happened in the house of the appellant and the ap'pellan't.'was sleeping at the
time of incident and he was awakened by the deceased and Vishnuram (PW-

6). ‘The different defence taken eliminates the possibility of assault by

' Vishnuram (PW-6) since it is nowhere established that Vishnuram (PW-6) was

__having stick in his hand at the time of incident.
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14. ,‘Upon rninute exarnination of the evi_dence, adduced by theé p'rosecution,
it goes to show th:at the incident hap_pen'ed without premeditation, in'a su_dden_
fight, in a heat of passion, upon :_sudden quarrel and yvith:outg_being offender
taken undue advantage or a’cted |n a cruel or unusual rnanner.;' The appellant
was'rarmed, Vishnuram (PW-6) and the deceased were unarmed, the incident
happened in front of the house of the appellant, the appellant was in a position
to inflict as many assault as he wished but.only two assaults were made by the
appellant, goes to show that the case of the prosecution squarely falls under

the scope of Exception 4 of the Section 300 of the IPC. The appellant

ital part; of the body thereby rt goes to show that
there_was.: ‘i_:'r%ftention to cause injury sufficient for Iikely to cau_se death. But, the

| ewdence adduced is not s__ufficient to establish that the appel!a_h't'has committed
culpable homicide amou'nt:isriig:'to murder |

15. .‘ Keeplng in view the fact that the appellant was armed and inflicted more
than one blow causmg two - !acerated wounds W|th intemal fracture over vital
part of body of deceased Dashamuram WhICh ultrmately resulted |nto death of
the deceased |t rs qU|te apparent that the appellant had |ntent|on to cause
such bodily |njury to the deceased as was Iikely to result |n hlS death and as _
such, in the absence of element of knowledge the offence committed by the

appellant is punishable under Sectlon 304 Part | of the IPC.

16. On close scrutiny of the evidence in the considered View of the this
Court the act of the appellant squarely faIIs W|thin the ambrt of Sectron 304
Part I of the IPC Therefore while conVIcting the appellant under Section 302 of
the IPC the trial Court has not cons:dered this aspect and thereby has

committed illegality.

17...  Consequently, the appeai..:filed.\ ..by;the.r:appell,ant' is . partly. allowed.

‘-W of the appellant under Section 302 of the IPC is altered to Section

e

@
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- 304 Part | of the IPC and the appellant is hereby sentenced to undergo

rigorous imprisonment for 8 years The appellant is in jarl srnce 03 08-2009.
The appellant shail'be entitled to get benefit of set off: for the ‘penod already
undergone by him. T'he sentence of fine awarded by the trial Ceurt o the

appeHant is hereby afflrmed

. 'm-é ) ' o
JEERE e R

o _ : Sd/- .
1 T.P. Sharma ‘Chandra Bhushan Bajpau
" Judge ) | o Judge




