" - Scheduled Castes an

:.-"f"?'.' ‘ gurlty for rlhcrt lntercourse and commlttrng rape agalnst will and consent of

HIGH COURT OF CHHATTISGARH BILASPUR
CRA No. 688 of 2010

1.. Thakur Bahadur Slo Nanda ‘Bahadur, aged about 47 years, Rlo
o Quarter No.M/362, D!pka Coleny, District - Korba C.G.

. Appellant

Versus .
1. State Of Chhattrsgarh through P.S. Bhllal Bhattl Dlstnct Durg, .
CcG. . o
---- Respondent - = T

2 rrbes (Preventron of Atrocrtles) Act :

:3'1?989 (in short 'the Act, ‘*1989), Durg, C.G. in Special Case No.05/2007

“whereby and whereund-‘er the learned trial Court aﬁer holdrng the appellant '

- ‘the prosecutrlx (PW-1 )(name not mentroned) and also for grvrng her threat_ :
to cause bodily lnjury/threat to kil and thereby commltted criminal
- : lntlmldation convrcted hlm for offence under Sectlon 376(1) and 506 of the
Indian Pe_nal Code (in short 'th_e IPC')' and-sentenced "him to undergo’ _' |
rigorous irn_r:)rieenment for 10 years and to pay fine of Rs.2000/-, in default_
of payment ot flne, to further un.de‘rgo‘ rigoroﬂus imprisonment for two years,

and rigorous imprieenment_ fo_r:._‘l- year with a direction to run both the

substantive jail sentences concurrently.




a2

. 2 | Conv[ction is impugned on the ground that without there being any

”iota of evidence the trial Court has convicted and sentenced the appeilant";

o as aforementroned and thereby commltted lllegallty
3. As per the case of the prosecutlon in brief, that on 06-08-2008, at

‘ ,about 12.00 in the night, in the BTI hostel,_ Bhilai, Sector No.3, the

h prosectutrix along with other team members was in the hostel, the
appeliant was coach of the team of Korba. At midnight, the appellant took

the prosecutrix (PW-1 ) in an empty room in upper floor and by -removing

her cloth committed forcible sexual intercourse without consent and will

¥ regrstered the case under Sections

ice during investigation, seized the

_ e seizure. memo Ex.-P/3 and also
seized the ‘I'oirth'eertiﬁea-t, ‘ I4, prepared the spot map vide Ex.-
P/5. The pro_secutri'x (PW-1) was éént for oeeificatipn_test. As per report
Ex.-P/8, th'e doctor a-s'eessed the age of 't'he"p_reseeutrix (PW-1) as
between 14, to.15 years. Pe!:ice also collected the entries of the register

| ) regarding‘the age. of the prosecutrix (PW-1), seized the same (Ex -PI7)

vrde seizure memo Ex -P/8. The caste certlfrcate IS serzed vide seizure

: memo Ex. P/9 The appellant was taken into custody and his

' undergarment was seized vide Ex ~P/10 The prosecutrix (PW-1) was sent
for medical examination. Doctor UJJwaIa Dewangan (PW~11) after.
examination, noticed abrasion in the labia mrnora and also oozmg of
blood hymen torn with swellrng in 1 to 6 position, blood coming out by

Mrng the hymen tenderness and pain noticed. The doctor prepared

e —

(1)(xii) and 3(2)(v) of the Act, 1989




- appellant was arrested vide :Ex.-P/19. The 'statements of the withesses |

to fhe Court of V;S:'p.ec_fl

- prayed for trial.

T

3.

 slide from the vaginal swab, végi_ha admits two fiﬁgé,r"s','vﬁith dihf:f'icu_lty. ‘The N
=' 'doétor Qpined"bferse.ﬁrcfé: of ‘éign of recent seg(ﬁél ihtercoursé and injuriés_ 3
: aré c;éused by hard ana blunt dbject, she-gavé her report Ex.-P/17A and
‘ aiso_‘ é'x'aminéd.the cloth'and advised for'c'hemic-:él analysis. The abpellant -
was ais_o examined_} by Doctor P.Balkishore (PW—6) who gave report after

| examination thaf t,h"e appellant was able to commit intercourse, no injury

over ‘the génitél was noticed. He gave his report Ex.-P/13 and also

examined the undergarment and advised for chemical analysis. The

dge,: Durg, C.G., who framed the charges
against he appellant fo der Sections 376, 506 of the IPC and.
Section 3(2)(v) of the Act; 1989 The appellant denied the charges and
5 ‘In 6rderfl.to prove the guilt of the appéllanjc,'“"th‘e prosecution
'examined‘! as many as 11 witnesses. The accused/appellant was

examined under Section 313 of the Code wherein he denied the "

circumstances appearing against him and pleaded innocence and false

.,imp|i¢ation in crime in question. The appellant not gave any answer before

the Court for all 50 questions put before him for answer. In the answer of _

'questilon-No.51, he offered to give his blood sample in the Hyderabéd and

".;voluntafily ag}eed' to afford charge of the same. Even the appellant

refused to sign on any of the pagé of the statement under Section 313 of
the Code. He only signed in the order sheet, chosen to remain silent when

asked for defence witness."The Court made remark in the order sheet

————

el
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o ';'A’facts in the order sheet dated 13-08- 2010

Court-below con\ncted and sentenced the appellant as aforer_nentl_oned. _

of the trial Court.

t submitted that there are omission

As such the

;_ppetl.lant cannot be con d'ﬁfor the offence as the pr

123

prove its case. As per.repo

~ prosecutfix (PW—1_)"_ an of semen and human- spe_rmatozoa

was_found positive, but he ”'ulﬁic hai.r"collecte_d from the proseCutrix
(PW-1) and in the underga

human spermatozoa

 same is. taken for corroborative e\ndence by the tnal Court but the_
appellant in hlS wntten submlssmn in the mstant appeal submltted that on
_the basrs of 0|rcumstant|al ‘evidence and DNA e\ndence the prosecutlon .

not proved |ts case agalnst the appellant as there is No |njury over the )

: pnvate part of the appellant there is no evrdence for rupture of hymen

there was no requirement for the pnmary aid to the prosecutrlx. The

counsel for the appellant submitted that on the basis of the DN'A report ,

- the pro_secution failed to prove its case against the appellant hence the -

ST — appella'nt may be acquit_ted and the appeal may be allowed.
\—v‘

g

He
f

|

|

”—.*dated 10- 08-2010 Before the trial he hlmself submltted some wntten'5?3'.-‘1'7-:'.'_1‘
) paper refused to plead through his counsel and further submltted that he R
: "':'hlmself W|ll defend hlmself for this also the tnal Court written the above' |

“ s After provudlng opportunity of hearing to the partles the Iearned e

7. | have heard learned counsel for the parties and perused the record 5

trix (PW-1). The witness

ition failed to

though in the undergarment of the

t e appellant no stain 'of semen and
-D/8, the DNA test report subm|tted.

on 07-07- 2010, though for the same there was no order of the Court the'_.:

ST e s ey
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. 9_.7_‘.:_ Per contra Iearned' coUnseI- for ‘th'-e respondentlState duly-'
' supported the Judgment of convrctlon and order of sentence passed by the
‘trral Court and submltted that the Judgment of the tnal Court js well

f0unded which requires no mterference, hence, the appeal may be _' o - ri
| dismissed and‘the judgment of conviction and order of sentence may be | I

affirmed.

VL

10. In order to 'appreciat'e the arguments advanced on behalf of the

“‘ _ par_ties, | have perused the legally admitted evidence adduced by the

e 7_"‘1 —

© + prosecution.

b for the order dated 20-

the trial Court on 07-08. s ﬂnahty. With this, Ex.-D/6 is taken

into consideration by ‘the € rt in pé;ra 16 of the judgment whereby o

the learned trial Court: noticed: that!in the stain of semen found in the

undergarment of the prosecutnx-.g(PW-ﬂ and in blood sample of the; . : | r

appellant the DNA is same "hence, the Ex. -Df6 is corroborative evrdence_'f-
for the prosecutron The present case, .based on the statement of the
, prosecutnx;- (PW-1) (name, not mentroned)_;__;_wherem she gave in detall
_d_es’cripti'on'.that in 'the __.midnight of the "night. ofl the date of incident, the
Iappellant foroibly took her i_nuppe_r empty‘room and after removal of her
cIoth‘committed forcible intercourse and when she 'shouted for help, he
- gave her threat to kill. Thereatter, she informed the story to Chitravali E
' 7' Mishra Madam. Then the matter was reported. A few persons came, they !
made search. Next day, she lodged the First Information Report. Thts. | i '
|

wrtness was cross-examined at iength but remained very firm and nothing

ey

_“‘.f_“‘\RJE‘de be elicited as to discredit the prosecutrix (PW—'l) As per the medical !
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L o eﬁid'enc'e'; lit; finds -c0(foboration. .Tnere is no reason fcr falsei.rnpli.cation.‘
- AII tne facts‘a‘ppeafeci during examination of the Witnesses was put before
" _‘ _lthe acpellant, but the appellant refused to answer én 'the. 50 question.s.r Nc |
‘other defence witness was exarhined or eny substantive suggestion was
given o the prosecutrix as to thrc_ugh suspicion. The other witnesses alsq

duly corrob_oréfedfl regarding the post part of the incident. The appellant

‘was also exemined medically and as per the report of the doctor, he was
< - capable of doing intercourse. Ms. Chitravati' Mishra (PW-7), sports

teacher, also suppoﬁed : atement of the prosecutrlx (PW-1) and

TN T T

admissibility, Ex.-D/6 d rove the mnocence of the appellant rather

it is as a ccrroborative ev _clff*ine prosecutfon story‘ So far as the'
| non- examma’non of wntness regardllﬂng the - selzure of undergarment is
concerned the other wntnesses are exammed and even othenmse the
case of the prosecutlon is not. based on the s_elzure of the undergarment,
but ,t ..is.eubstentially based on the evidence of the prosecutﬁx (PW-1) and
' other medical and other witnesees' evidence.
12.  On due consi'der:ation, | do.not find -any reason to accept the
contentions made on behalf of the appellant either cr_ally or in writing. The
prosecution duly proved its case that on the date of incident, the appellant :

committed rape against will and consent of the prosecutrix (PW-1) and

also gave her threat to kill. There is no scope for any interference in the-

T judgmenf of conviction and order of sentence passed by the trial Court

\




-

agalin‘sf the appél]ahﬂ_‘ hence, the appeal deserves to be and is heréby

' diémiss_ed. o ‘ k - Lo o
CTTsas
~Chandra Bhushan Bajpai .
Judge..




