e ..Y:.-.%.- l?/.
. “0 et S‘;\‘ \j\
-?‘ sﬁ\\e'é‘ﬂ )
'?16 et
gated”
RESPONDENTS

374*/

f}*“’"( ol

Single Bench

IN THE HON’BLE HIGH COURT OF CHHATTISGARH

AT BILASPUR

W.P.(S)No. 2%2%9 /2012
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1. - Sunil Kumar Pandey
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S/o0. Late Dasrathi Prasad Pandey,
Aged about 55 years, Office of Chief
Medical and Health Officer, District

South Bastar, Dentewada (C.G.)
R/o. Sun-city Qrt. No. 42, Payal
Niwas, Jagdalpur, Distt.- Bastar
(C.G.)

2. Sundar Lal Patel, S/o. Late Shri
Lalji Prasad Patel, aged about 52
years, R/o. V.V. Vihar Colony,
Street No. 5, Mova, Raipur (C.G.)

VERSUS

1 State of Chhattisgarh,
Through: Secretary, Health and
Family  Welfare Department
Mantralaya, D.K.S. Bhawan,
Raipur (C.G.)

2. Commissioner, Health = and

Family Welfare Department,
Raipur (C.G.)

3. Director, Directorate of Health
Services, Raipur Chhattisgarh.

4. Divisional Joint Director, Health
Services, Bastar Division, Bastar
(.G |

5. Chief Medical and Health Officer,
District, Dantewada (C.G.)

6. © Collector, District, Dantewada

€G) ——

Civil Surgeon and Hospital
Superintendent, Dantewada
(C.G.)
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8. Ashok Kumar Netam, Asstt.
Grade-1II, Office of Chief Medical
and Health Officer, Dantewada
Distt. Dantewada (C.G.)

WRIT PETITION UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA '
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HIGH COURT OF CHHATTISGARH AT BlLASPlUR

SB: HON’BLE SHRI PRITINKER DIWAKER, J

WRIT PETITION (S) No. 2839 of 2012

PETITIONERS o Sunil Kumar Pandey and another

VERSUS

RESPONDENTS o State of Chhattisgarh and others

- 'Smt. Naushina Ali counsel for the petitioners.
~ ShriAV. Shridhar PL for the respondents.

ORDER
(04.02.2015)

The petitioners w@a_rje appoihted on the post of AG-lil in the office

of respondent No.5.5':;'”jCﬁief Medical and Health Officer (CMHO)

Dantewada and bei‘ﬁ:'g' on __th_c_é_top of the gradation list published in the
year 1999, they were .p'r'omotéd to the post of AG-lI by the
Departmental Promotion Committee (DPC) on 30.3.2001 vide
Annexure P-S. After getting~promotion, the petitioners assumed the

. cha‘rge of AG-lI on the same day vide Annexure P-10. 'Accovrding to the

petitioners, after following due procedure of law the promotion order |

was issued by respondent No.5 after considering all the aspects of the
case. After working for more than 11. years on the post of AG-Il, on
23.6.2012 vide annexure P-1 -an order has .been passed .by
E respondent No.1 canéelling the promotion order of the petitioner_s__“_on
30.3.2901-. On 7.7.2012 an order (Annexur_e P-2) has been issued by
‘respondént No.3 dirécting respo.nd.en_t No.5 “to immediately cancel the

: promoti‘on order of the petitioner. It is these iwo orders dated




23.6.2012 and 7.7.2012 which are challenged in the present petition.

2.

Counsel for the petitioners submits as under:

(i). that the orders impugned have been passed without
affording an opportunity of hearing to the petitioners and on this
ground alone the orders impugned are liable to be quashed;

(i) fhat the petitioners have already worked on the post of
AG-Il for rﬁore thfa_m 11 yeérs and therefore cancelling their

prom\:otidih?_}.'-'i::rf.f:'%_ an abrupt manner without there being any

' jus’tifiCation for the same is bad in the eye of law; |

(i) that in the case of the petitioners Rule 4 (b) of the

Chhattisgarh Family Welfare (Directorate of Health Services)

- Class 1li, Ministerial Service Recruitment Rules 1989 (for short

the Rules of 19_89):1 is _app‘licable and considering the said rule

the pefitioners wer_é:_promoted to the post of AG-Il but the

respondents arewrongly feiying on rule 4-A of the Rules of 1989
which in fact is applicable to the employees posted at the
Directorafe level whereas rule 4-b is applicable in the case of
employees posted in tr;; district lévei;

(iv) that it has not beeh stated by the respondents in the
return that the petitioners Were ineligible for promotion and once

they were within the zone of consideration, they were otherwise

entitled to be promoted irrespective of applying any rule. In

‘ support of her submissions, counsel for the petitioners placed

her reliance on the decisions of the Apex Court in the matter of

Shekhaf Ghosh v. Union of India and another reported in

{2007) 1 SCC 331, in the matter of Union of India and another




v. Narendra Singh reported in (2008) 2 SCC 750 and in the
matter of Vikas Pratap Singh and others v. State of

Chhattisgarh and others reported in (2013) 14 SCC 494.

3. On the other hand, counsel for the respondents submits that
once the initial promotion of the petitioner itself was bad, the same has
rightly been cancelled. It has been argued that as the promotion was
4. Heard counsel for the parties and perused the documents on

“record.

5. Undisputedly, 'befOfé passing the orders impugned, no
opportunity of hearing'_\'/\'ra_'.s afforded to the petitionl'ers though their
promotion was cah{cf,_él'led' _rﬁore_than 11 years after’they had been
promoted to the post..éf--AG.-ll... C-ancellation‘of promotion order of an
- employee suffers civil consequence and in these circumstances
principlé of natural justice is reguired to be complied with. In Shekhar
Ghosh v. Uhion of India an:l another (supra) it has been held by the

Apex Court as under:

"17. There is yet anothef infirmity in the impugned order
of reversion. The appellant had been allowed the
benefit of service rendered by him as Coal Khalasi in
the Lodo Dépar’cment from 1964 to 1972 as that period
was counted towards his seniority and it was on that
baéis that he was called for the trade tests which the
appellant had passed and was, thereafter, promoted to
= the posts of Semi-skilled Fitter and Skilled Fitter. If the
benefit of service rendered by him from 1964 to 1972




was intended to be withdrawn and promotion orders
were to be cancelled as having been passed on
account of mistake, the respondents ought to have first
given an opportunity of hearing to the appellant. The
appellant having earned two promotions after having
passed the trade tests, could not have been legally
reverted two steps below and brought back to the post
of Khalasi without being informed that the period of
service rendered by. him from 1964 to 1972 could not be
counted :v_“tqw:ar_dg, ~his  seniority and, therefore, the
I~'Jrom0tl0 °rderswould be cancelled. In a situation of
this ﬁ'atﬁre, it was not open to the respondents to have
'made up'their mind unilaterally on facts which could
have been sho’Wn‘by the appellant to be not correct but
this chance never came as the appellént, at no stage,
" was informed of ‘the action which the respondents
 intended to take against him."

18.  Curiously Rés‘bo'ndéhts in their counter-affidavits
filed before tHé_T{ibunal. and the High Court did not raise
any plea of rectification of any mistake. It was also not
stated in the show cause notice issued to the appellaht.
Only a plea of mistake was taken for the first time
before the Tribunal, but no plea was taken that it was
entitled to rectify the same or the order impugned
before it was capable of being rectified. Thus, it was not
a case where an opportunity of hearing was given to
Appellant on ‘the prémise that a mistake had been
committed by the authorities of the first respondent and

the same was required to be rectified.

19. If a mistake is to be rectified the same should be
done as expeditiously as possible. [See Board of
Secondary Education, Assam v. Mohd. Sarifuz Zaman
(2003) 12 SCC 408].

20. We are not oblivious that in Ram Chandra




Tripathi v. U.P. Public Services Tribunal IV an order
passed by way of a mistake was permitted fo be
corrected as the same was done in violation of the order
of injunction. In such a situation only, this Court held
that an opportunity of being heard for correcting such

~ mistake would not arise because there would not have
been any occasion to take one view or the other in the
matter on the basis of representation to be made by the
affected employee.

— 21. It is _.-::.a-lsc::g _hot a case where a mistake was
appé:rélfl't'-ff15-6;{1:?5:' the face of the records and, thus,
compliance of the principles of natural justice would not
have made any difference as was in Raina Sen nee
Roy v. The State of W.B.

22. Requirerneht's:_ to co'mply with the principles of
natural justice w:ro'_L'j!j_d, .therefore, vary from case to case.
If upon giving an'o:pbo.rtuhity of hearing to an affected
employee, it is ;bOéSi_bie to arrive at a different finding,

the principles of-natural justice must be complied with.

We may notice that recently in Union of India v. Bikas

Kuanar a Division Bench of this Court opined:-

'It is now trite that if a mistake is committed in

passing an admiriistrative order, the same may be
T rectified. Rectification of a mistake, however, may
in a given situétion require compliance with the
principles of natural justice. It is only in a case
where the mistake is apparent on the face of the
records, a rectification thereof is permissible

without giving any hearing to the aggrieved party."

| "Further, in the matter of Union of India and another v. Narendra

Singh (supra) it has been held by the Apex Court as under:

e

“32. It is true that the mistake was of the Department




&

and the respondent was promoted-though he was not
eligible and qualified. But, we cannot countenance the
submission of the respondent that the mistake cannot
be corrected. Mistakes are mistakes and they can
always be corrected by following due process of law. In
ICAR v. TK. Suryanarayan it was held that if erroneous
promotion is given by wrongly interpreting the rules, the
employer cannot be prevented from applying the rules
rightty and in correcting the mistake. It may cause
hardship to the employees but a court of law cannot
ignore s;t_éfufcii-yfz‘rdle:s'.' | o

34. 'vTrue it is that before such an action is taken and a

person is actually reverted, he must be given an
opportunity to show cause why the proposed action
should not be taken. He rhay be able to satisfy the
authorities that there Was_ no such mistake. But even
otherwise, principle's:-of'hétural justice and fair play
require giving of such -opportunity to him. But as
observed earli'é'_r_:,' inﬁ.t‘h_.e insta_'nt case, in accordance with
Rule 31-A of the 'Fundamental Rules, notice was issued
to the respondent employee, explanation was sought
and thereafter the order was passed. The said order, in

our considered view, was just, proper and in

- consonance with law and it ought not to have been set

aside by the Tribunal or by the High Court. To that

extent, therefore, the orders impugned in this appeal

“deserve to be set aside.

35. The last prayer on behalf of the respondent,
however, needs to be sympathetically considered. The

-respondent is holding the post of Senior Accountant

(Functional) since last seventeen years. He is on the
verge of retirement, so much so that only few days have
remained. He will be reaching the age of
superannuation by the end of this month i.e.
3112.2007. In our view, therefore, it would not be

e



appropriate now to revert the respondent to the post of
Accountant for very short period. We, therefore, direct
the appellants to continue the respondent as Senior
Accountant (Functional) till he reaches the age of
snperannuation i.e. up to 31.12.2007. At the same time,
we hold that since the action of the authorities was in
accordance with statutory rules, an order passed by the
Deputy Accountant General cancelling promotion of the
respondent and reverting him to his substantive post of
Accountant was Iegal and valid and the respondent
could not have been promoted as Senior Accountant, he
' _would be deemed to have refired as Accountant and not
as Senior Accountant (Functional) and his‘pensionary
and retiral benefits would be fixed accordingly by
treating him as Accountant alt throughout.

-36. For the for_egoing reasons, the appeal is partly
allowed. Though the ‘respondent as allowed to continue
on the post of'Senior Accountant (Functional) till he
reaches the age of retlrement i.e. 31.12.2007 and salary
paid to him in that capamty will not be recovered, his
retiral benefits will be fixed not as Senior Accountant
(Functional) but as Accountant. In the facts and
circumstances of case, there shall be no order as to

costs.”

~ The aforesaid jud|0|al pronouncement has further been affirmed
in the matter of Vikas Pratap Singh and others v. State of

Chhattisgarh and others (supra).

. B. Thus considering the entire factual aspect of the case in the light
of the judicial pronouncements detailed above, without further entering
in to the merits and demerits including applicability of the rutes, this

‘Court wishes to quash the orders (Annexures P-1 and P-2) as they



have been passéd without affording opportunity of hearing to the
petitioners._ It is done accordingly. However, respondents would have
liberfy to proceed against the petiﬁoners if occasion arises but after
giving due opportunity of hearing to them. Though this Court has
quashed the orders impugned, it has left open the point of applicability

of the rules of 1989 governing the promotions of the petitioners.

7. Petition thus allowed. [
Pritinker Diwaker
Judge
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