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Dr. Shakrajeet Nayak, S/o. Lalman Nayak, Aged about 64 years, R/o.
Village Nawapali, P.S.& Tah. Baramkela, Civil & Rev. Distt. Raigarh
(C.G)

Prakash Nayak, S/o. Dr. Shakrajeet Nayak, Aged about 35 years, R/o.
Village Nawapali, P.S. & Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Munna @ Kailash, S/o. Dr. Shakrajeet Nayak, Aged about 31 years, R/o
Village Nawapali, P.S. & Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Rupram, S/o. Narayan Dansena, Aged about 68 years, R/o. Village
Bonda, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G)

Tuklal, S/o. Nanki Patel, Aged about 42 years, R/o. Village Panchdhar,
P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Amit Sinha, S/o. S.K. Sinha, Aged about 29 years, R/o. Village Sariya,
P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Naresh Sahu, S/o. Kartikram Sahu, Aged about 42 years, R/o. Village
Bhikhampura, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt.
Raigarh (C.G.)

Tafsir Mohammad, S/o. Amir Mohammad, Aged about 45 years, R/o
Village Sariya, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt.
Raigarh (C.G.)

Prem Singh, S/o. Baiju Sarathi, Aged about 32 years, R/o. Village
Bargaon, P.S. Sariya Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Vishambhar Agrawal, S/o. Mohan, Aged about 44 years, R/o. Village
Sariya, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Sharad Yadav, S/o. Ramo Yadav, Aged about 42 years, R/o Village
Sariya, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Lalit Yadav, S/o. Bodhwa Yadav, Aged about 36 years, R/o Village
Gobarsindha, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Bajrang Agrawal, S/o. Satyanarayan Agrawal, Aged about 52 years, R/o
Village Bonda, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt.
Raigarh (C.G.)

Siyaram Nayak, S/o. Duryodhan Nayak, Aged about 62 years, R/o.
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Village Bar, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Minketan, S/o. Tikanu Dansena, Aged about 48 years, R/o. Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Fakirmohan, S/o. Chintamani Patel, Aged about 35 years, R/o. Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Ganga Prasad, S/o. Chakravarty Choudhary, Aged about 48 years, R/o
Village Kumhari, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

Nanhubabu, S/o. Chhotelal Sahu, Aged about 48 years, R/o. Village
Boirdeeh, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Shivpoojan, S/o. Bhim Singh, Aged about 35 years, R/o. Village Bhatali,
P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Khageshwar Patel, S/o. Baratram, Aged about 68 years, R/o. Village
Mendra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Dulichand, S/o. Banwari Agrawal, Aged about 53 years, R/o. Village
Bilaigarh, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Ripuraj, S/o. Brijraj Patel, Aged about 35 years, R/o Village Kotra, P.S.
Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Madhu Nishad, S/o. Manglu Nishad, Aged about 60 years, R/o. Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Ramratan, S/o. Ganpat Shrivas, Aged about 44 years, R/o. Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Chintamani Patel, S/o. Devnath, Aged about 58 years, R/o Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Sanjay Sharma, S/o. Mangatram, Aged about 43 years, R/o. Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Sevakram, S/o. Usatram Sahu, Aged about 75 years, R/o. Village
Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Belar, S/o. Sakhani Soura, Aged about 45 years, R/o. Village Lendhra,
P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Devendra Nayak, S/o. Hridayram, Aged about 48 years, R/o Devgaon,
P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

Baburam, S/o. Kiritram Sarathi, Aged about 53 years, R/o Village
Lodhiya, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G))

Khitibhushan, S/o. Dukhuram Sahu, Aged about 58 years, R/o. Village
Dulopali, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)



32. Pawan Kumar, S/o. Nanhuram Agrawal, Aged about 38 years, R/o
Village Gobarsindha, P.S. and Tah. Baramkela, Civil and Rev. Distt.
Raigarh (C.G.)

33. Moh. Javed Khan, S/o. Mohd. Jahur, Aged about 33 years, R/o Village
Baramkela, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

34. Rohit Nayak, S/o. Hridaynand Nayak, Aged about 48 years, R/o Village
Baramkela, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

35. Vishwanath Nayak, S/o. Dharampal Nayak, Aged about 53 years, R/o
Village Baramkela, P.S. and Tah. Baramkela, Civil and Rev. Distt.
Raigarh (C.G.)

36. Babulal Pradhan, S/o. Bhuneshwar, Aged about 43 years, R/o Village
Kandurpali, P.S. Sariya and Tah. Baramkela, Civil and Rev. Distt.
Raigarh (C.G.)

37. Khiteshwar Dansena, S/o. Banshidhar, Aged about 53 years, R/o
Village Badenawapara, P.S. Sariya, Tah. Baramkela, Civil and Rev.
Distt. Raigarh (C.G.)

38. Kanhaiya Sarathi, S/o. Chandrabhaga, Aged about 38 years, R/o
Village Lendhra, P.S. and Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

39. Trilok Swarnkar, S/o. Banshidhar, Aged about 43 years, R/o Village
Sariya, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh
(C.G)

40. Vivachh Kumar, S/o. Kariyamani Paw, Aged about 35 years, R/o Village
Bonda, P.S. Sariya, Tah. Baramkela, Civll and Rev. Distt. Raigarh
(C.G)

41. Manorika Singh, S/o. Jagdev Singh, Aged about 56 years, R/o Village
Korra, P.S. Sariya, Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

42. Nripraj Patel, S/o. Jagannath Prasad Patel, R/o Village Lendhra, P.S.
and Tah. Baramkela, Civil and Rev. Distt. Raigarh (C.G.)

---- Petitioners
Versus
State of Chhattisgarh, Through: The District Magistrate, Raigarh, Distt.
Raigarh (C.G.)
---- Respondent
For Petitioners : Mr. R.S.Patel, Advocate.

For State/Respondent : Ms. M.Asha, Panel Lawyer.




1.

Hon'ble Shri Justice Goutam Bhaduri

Order On Board

05/08/2015

Challenge in this petition is to the order dated 27.07.2013 passed in
Criminal Revision No0.34/2013 whereby the order passed by the
Judicial Magistrate First Class, Sarangarh dated 23.04.2013 in
Criminal Case No0.1109/2005 (State v. Dr. Shakrajeet Nayak & Others)

was affirmed by the Court of Additional Session Judge, Sarangarh.

By such order, the Judicial Magistrate First Class has dismissed the
application filed by the Public Prosecutor under Section 321 of Cr.P.C.
The said order of Judicial Magistrate First Class when was subject of
revision before the Additional Session Judge, the same was dismissed

by the order dated 27.07.2013.

A Criminal Case bearing No0.1109/2005 (State v. Dr. Shakrajeet
Nayank & Others) was filed by the State wherein the petitioners along
with others were charge sheeted under Section 147, 353, 332 of IPC.
While the case has pending, an application under Section 321 of
Cr.P.C. was filed by the Public Prosecutor on the ground that the
Home Department, State of Chhattisgarh, vide its letter dated F-4-
52/Home-C/2012 dated 26.02.2013 decided to withdraw the said

cases against the petitioners.

Pursuant thereto the Public Prosecutor for State filed the application
and stated that the cases filed since were found to be outcome of a
political vendetta and since the interest of the public at large is
involved, consequently after examination, the State Government has
decided to withdraw the prosecution. It was further stated that after
receipt of the said order from the State Government, the Public

Prosecutor after application of his mind has decided to withdraw the



prosecution and by withdrawal of such prosecution, it will advance the
peace and harmony in the society and therefore the prayer was made

for withdrawal of the prosecution by the State.

Learned Judicial Magistrate First Class by the order dated 23.04.2013
dismissed the said application by holding that considering the
allegation made that since the petitioners stormed into a program of
opening ceremony whereby the foundation stone was to be laid at
Electricity Sub Center of Baramkela at Village Khichari and forcefully
entered and disturbed the public tranquility and peace. Consequently
considering the gravity of the offence permission to withdraw the

prosecution is dismissed.

The said order was subject of challenge in a criminal revision by the
petitioners as also the State. The petitioners in the said case i.e. Dr.
Shakrajeet Nayak & Others preferred the revision and stated that order
passed by the learned Judicial Magistrate First Class, Sarangarh failed
to exercise its jurisdiction vested in it by law. The State Government
too lamented the case of the petitioners and also voiced the same
before the revisional Court and preferred the revision against the
dismissal of order whereby the prayer of the prosecution was denied
for withdrawal of prosecution. The said order of revision and the order
of Judicial Magistrate First Class are subject of challenge before this
Court by way of the instant Cr.M.P. The Cr.M.P. is being preferred by
the petitioners i.e. Dr. Shakrajeet Nayak & Others questioning the
order of the Court as also the order of the Judicial Magistrate First

Class.

Mr. R.S. Patel, learned counsel appeared and made his submission on
behalf of the petitioners and would submits that while considering the

application under Section 321 of Cr.P.C., the trial Magistrate is not
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required to assess the evidence to discover whether the case would
end in acquittal or conviction. The Court is required to see whether the
application is made in good faith in the interest of public policy and

justice and not to thwart or stifle the process of law.

Since the argument advanced is on the common cause by the
petitioners as also by the State, which primarily revolves around to
Section 321 of Cr.P.C. about refusal of withdrawal of the prosecution,
therefore, the submission made by the petitioners are perused in the

light of law laid down by their Lordship in different cases.

Since the predominant Section applicable in this cases is 321 of

Cr.P.C., therefore, the same is reproduced as under :

“321. For withdrawal from prosecution — The
Public Prosecutor or Assistant Public Prosecutor in
charge of a case may, with the consent of the Court,
at any time before the judgment is pronounced,
withdraw from the prosecution of any person either
generally or in respect of any one or more of the
offences for which he is tried and upon such

withdrawal, -

(a) If it is made before a charge has been
framed, the accused shall be discharged in respect of

such offence or offences;

(b) If it is made after a charge has been framed,
or when under this Code no charge is required, he
shall be acquitted in respect of such offence or

offences;”

It would be proper to notice paras 73, 85, 86 and 90 of the judgment of
Constitution Bench of the Supreme Court in Sheo Nandan Paswan v.
State of Bihar and others, reported in (1987) 1 SCC 288, which are

as under:

“73. Section 321 gives the Public Prosecutor the



power for withdrawal of any case at any stage before
judgment is pronounced. This presupposes the fact that
the entire evidence may have been adduced in the case,
before the application is made. When an application
under Section 321 Cr.P.C. is made, it is not necessary
for the court to assess the evidence to discover whether
the case would end in conviction or acquittal. To
contend that the court when it exercises its limited power
of giving consent under Section 321 has to assess the
evidence and find out whether the case would end in
acquittal or conviction, would be to rewrite Section 321
Cr.P.C. and would be to concede to the court a power
which the scheme of Section 321 does not contemplate.
The acquittal or discharge order under Section 321 are
not the same as the normal final orders in criminal
cases. The conclusion will not be backed by a detailed
discussion of the evidence in the case of acquittal or
absence of prima facie case or groundlessness in the
case of discharge. All that the Court has to see is
whether the application is made in good faith, in the
interest of public policy and justice and not to thwart or
stifle the process of law. The Court after considering
these facets of the case, will have to see whether the
application suffers from such improprieties or illegalities
as to cause manifest injustice if consent is given. In this
case, on a reading of the application for withdrawal, the
order of consent and the other attendant circumstances,
| have no hesitation to hold that the application for
withdrawal and the order giving consent were proper

and strictly within the confines of Section 321 Cr.P.C.

85. The scope of Section 321 can be tested from
another angle and that is with reference to Section 320
which deals with “compounding of offences”. Both these
sections occur in Chapter 24 under the heading
“General Provisions as to Enquiries and Trials.” Section
320 (1) pertains to compounding of offences, in the

table, which are not of a serious nature while Section



320 (2) pertains to offences of a slightly serious in
nature but not constituting grave crimes. The offences
in the table under Section 320(1) may be compounded
by the persons mentioned in the third column of the
table without the permission of the court and those given
in the Table II, under Section 320(2) can be
compounded only with the permission of the court.
Under sub-section 4(a), when a person who would
otherwise be competent to compound an offence under
Section 320, is under the age of 18 years or is an idiot or
a lunatic, any person competent to contract on his behalf
may, with the permission of the court, compound such
offence. Sub-section 4(b) provides that when a person
who would otherwise be competent to compound an
offence under this section is dead, the Ilegal
representative, as defined in the Code of Civil
Procedure, of such person may, with the consent of the

court, compound such offence.

86. These two sub-sections use the expression “with
the permission of the court” and “with the consent of the
court” which are more or less ejusdem generis. On a
fair reading of the above mentioned sub-sections it can
be safely presumed that the sections confer only a
supervisory power on the court in the matter of
compounding of offences in the manner indicated
therein, with this safeguard that the accused does not by
unfair or deceitful means, secure a composition of the
offence. Viewed thus | do not think that a plea can be
successfully put forward that granting permission or
giving consent under sub-section (4)(a) or (4)(b) for
compounding of an offence, the court is enjoined to
make a serious detailed evaluation of the evidence or
assessment of the case to be satisfied that the case
would result in acquittal or conviction. It is necessary to
bear in mind that an application for compounding of an
offence can be made at any stage. Since Section 321

finds a place in this chapter immediately after Section
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320, one will be justified in saying that it should take its
colour from the immediately preceding section and in
holding that this section, which is a kindred to Section
320, contemplates consent by the court only in a
supervisory manner and not depending upon a
detailed assessment of the weight or volume of
evidence to see the degree of success at the end of the
trial. All that is necessary for the Court to see is to
ensure that the application for withdrawal has been
properly made, after independent consideration, by the

Public Prosecutor and in furtherance of public interest.

90. Section 321 Cr.P.C. is virtually a step by way of
composition of the offence by the State. The State is
the master of the litigation in criminal cases. It is useful
to remember that by the exercise of functions under
Section 321, the accountability of the concerned person
or persons does not disappear. A private complaint can
still be filed if a party is aggrieved by the withdrawal of
the prosecution but running the possible risk of a suit of
malicious prosecution if the complaint is bereft of any

basis.”

In Ghanshyam v. State of M.P. reported in (2006) 10 SCC 473, the
Supreme Court while interpreting Section 321 of the Cr.P.C. held that
discretion to withdraw from prosecution is that of Public Prosecutor
and none else, he may withdraw from prosecution not merely on
ground of paucity of evidence but on other relevant factors as well as
in order to further the broad ends of justice, public order, peace and
tranquility. In Balwant Singh v. State of Bihar, reported in (1977) 4
SCC 448 : 1977 SCC (Cri) 633 : AIR 1977 SC 2265 : (1977 Cri LJ
1935), the Supreme Court observed :

“The statutory responsibility for deciding upon
withdrawal squarely vests in the Public Prosecutor. It is
non-negotiable and cannot be bartered away favour of
those who may be above him on the administrative side.
The Criminal Procedure Code is the only master of the

Public Prosecutor and he has to guide himself with
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reference to Criminal Procedure Code only. So guided,
the consideration which must weigh with him is, whether
the broader cause of public justice will be advanced or
retarded by the withdrawal or continuance of the

prosecution.”

Therefore, by application of the said principles, in the given facts, if the
application filed by the Public Prosecutor is perused, it shows that the
Public Prosecutor after receipt of the order/decision of the Home
Department of State, decided to withdraw from the prosecution after
examination of the case. It also records the satisfaction of the Public
Prosecutor that after examination of the facts of the case, he fortified
that the view of the Government, thereafter, considering the broad
ends of justice, order of peace and taking into account that by such
withdraw no law and order situation will be damaged, moved such
application for withdrawal. Therefore, taking the case in the terms of
the principles of law laid down by their Lordship and after perusal of
application of the Public Prosecutor, it appears that the application was
made after proper application of mind. Consequently, the trial Court
and the revisional Court both fell into error to dismiss the said

application.

In the result, | am of the opinion that the impugned order passed by the
Judicial Magistrate First Class dated 23.04.2013 in Criminal Case
No0.1109/2005 in between State of C.G. v. Dr. Shakrajeet Nayak &
Others, which was further affirmed by the revisional Court by an order
dated 27.07.2013 deserves to be set aside.

Consequently, the application for withdrawal of the prosecution filed by
the Public Prosecutor dated 23.03.2013 in Criminal Case
No.1109/2005 (State of C.G. v. Dr. Shakrajeet Nayak & Others) is

allowed.



15.  Accordingly, the prosecution is permitted to withdraw the Criminal
Case No0.1109/2005 pending before the Court of Judicial Magistrate

First Class, Sarangarh, against the petitioners.

16. In the result, the petition is allowed.

Sd/-
(Goutam Bhaduri)
Judge

kamde



