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BEFORE THE HON’BLE HIGH COURT OF CHHATTISGARH

AT BILASPUR
Cr. ML.P. No. 29 S /2015
c
PETITIONER - Ashok Gupta @ Aryan S/o0 Madan
(In Jail) : Gupta, aged about 22 Years, R/o

Corkha N. awapara, Police Station Kotra
Road, Raigarh, Civil & Revenue

e Sha W District Raigarh (C.G,)

w .................... ' ?/\L’\ [ VERSUS
RESPONDENT :- State of Chhattisgarh, through -

District Magistrate, Raigarh, D1stnct
Raigarh (C G.)

P.'E‘.'TITION UNDER SECTION 482 OF THE CRIMINAL
PROCEDURE CODE

Bemg aggrieved by the impugned order dated

18 03. ZCﬂS (Annexu(r/e P/1) passed by learned S}S(emal
Judge, Raigarh (C. G.) in Cnmmal Rélsmn No. 13/2615
in which Criminal Revision filed by the petitioner has
been dismissed. Hence this petition on the following

facts and grounds amongst others:-
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HIGH COURT OF CHHATTISGARH : BILASPUR.' |

| Cr.M.P.No.395/2015
Petitioner Ashok Gupta
(In Jail)

Versus

Non-applicant State of Chhattisgarh

[Single Bench: Hon'ble Shri Just:ce Manmdra Mohan Shrwastava] |
(Petition under Section 482 of Cr., P C.)

Present: -

Shri Shivenduy Pandya, counsel for the petitioner.
Shri Ashish Shukla, G.A. for the State

commission of offence under Sect10n 399, 402 of IPC and Sectlon 25

of the Arms Act under Crime No.145 /2014 reg1$tered by Pohce Stat10n
Punjipathra. |

5. As no charge sheet was filed within a period of 60 days, the

application for grant of default bail under Section 167(2) of Cr.P.C.

was ﬁled by the apphcant before the Magistrate, wherein it was stated




that in view of the maximum punishment which could be provided

under Section 399, 402 of IPC and Section 25 of the Arms Act, the
case of the applicant could be governed under Section 167(2)A(II) of
' Cr.P.C., and therefore, in the absence of any charge sheet filed within
a period of 60 days, the applicant is entitled to grant of default bail.

6. The application of the applicant .was considered and allowed
holding that even after 86 days, charge sheet has not been filed. The

Court directed release of the epplicant on bail on furnishing personal

bond of Rs.10,000/-

&m a stipulated period of 60 days

which was allowed by the Court on 23-01-2015 and on 27-01-2015,

the apphcant offered ba11 he had availed of his right to be released on
account of non-filing of charge sheet within a prescribed period of 60
days. Therefore, the Court below ought to have released him by

accepting bail bond offered by him.

'9. On the other hand, learned State counsel submits that as

charge sheet was fﬂed on 27-01-2015, by that time, the petltloners
application under Sect10n 167(2) of Cr.P.C. was allowed, till that tlme,
bail bonds were not offered to be submitted, therefore, the Court

below has rightly rejected the application.
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10. The statutory scheme of Section 167 for grant of default bail

came up for consideration before the Supreme Court in the case of

Uday Mohanlal Acharya vs. State of Maharashtral, wherein it

was held by the Supreme Court as under:-

“Section 167 is in fact supplementary to Section 57,
in consonance with the principle that the accused is
entitled to demand that justice is not delayed. The object
of requiring the accused to be produced before a
Magistrate is to enable the Magistrate to see that remand

is necessaryanc le ‘the accused to make a

“*sehile the police goes

" the Magistrate star

authorizes the .Ma_é’;}»

accused in custody dn

accused is prodl.l.cgE 1 olice is investigating intq
the offence, can aiEBRzEetention of the accused in

£ such custody as the Magistrate thinks fit for a term not

exceeding 15 days on the whole.
Having -pres.cfibed the maximum period what would

be the consequences thereafter has been indicated in the

i proviso to sub-section (2) of Section 167. On the expily of
in : the said period of 90 days or 60 days, as the case may
I be, an indefeasible right accrues in favour of the accused
| for being released on bail on account of default by the
; investigating .agency in the completion of the
investigation within the period p_rescribed ahd the

accused is entitled to be released on bail, if he is

1(2001) 5 SCC 453




prepared to and does furnish the bail as directed by the

Magistrate. The proviso is unambiguous and clear and

stipulates that the accused shall be released on bail if he
is prepared to and does furnish the bail which has been

termed by judicial pronouncement to be ‘compulsive bail”

and such .bail would be deemed to be a bail under
Chapter 33. The proviso to sub-section (2) of Section 167
is a beneficial provision for curing the mischief of
indefinitely prolonging the investigation and thereby.
affecting the liberty of a citizen.”

The words “if he is prepared to and does furnish -

by the Apex Court in’

then the so-called indefeasible right of the accused would
stand extinguished.Wﬁ ERE

The indefeasible right of the accused does not |
survive or remain enforceable on the charge sheet being |
| filed, if already not availed of, as has been held by the
- ‘ Constitution B_ench of the Supreme Court in Sanjay
| rDutt’.s case, 1994 SCC (Cri.) 1433 (Sanjay Dutt v. State). The
T expression “if not already availed of” used in Sanjay Dutt -
””'{/ \" case must be understood to mean when the accused files
i \ ~an applicatidn and is prepared to offer bail on being
\ directed. In other words, on'expiry of the period specified

in para (a) of the proviso to sub-section (2) of Section 167

if the accused files an application for bail, alleging that

no charge sheet has been filed and he is prepared to offer




the bail that is ordered, and it is found. as a‘fact that no
charge sheet has been filed within the period prescribed
from the date of the arrest of the accused, thén it has to
be held that the accused has availed of his indeféasible
right even though the court has not considered the said
application and has not indicated the terms and
conditions of bail and the accused has not furnished the
same. With the aforesaid interpretation of the expression
“availed of”, if the charge sheet is filed subsequent to the |
availing of the indefeasible right by the accused then that
right would not sfand frustrated or extinguished.

Necessarily . th ccused -~ entitled to be

‘applicatio g

o (2) of Section 167, makes the app n before

‘Magistrate, but-the. "M
ot

§ &
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"“'the same and réj

pplication and thetl the
accused moves th um and while the mattér
he- higher forum for
cet is filed, the so-called

;accused would not stand

remains  pending
consideration, a ch
indefeasible right'
extinguished thereby:a he other hand, the accused

has to be released ofTBHE"SE

11. The aforesaid exposition of law entitles the accused to be

released on bail under proviso to sub-section (2) of Section 167 of

the Cr.P.C., if the chérge sheet is not filed within a period of 60

days or 90 days, as the case may be, depending upon the nature 6f
offence.

12" Applying the aforesaid enunciation of law, it is clear that on
account of rion—filing of the charge sheet Withiﬁ a period of 60 days,

the applicant moved an applicaﬁon for grant of default bail under
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T e

s pplication fof grant

ail has already been allowed by thé- below vide
order-dated 23-01-20_{_}1‘;}’; éant’s furnishing foe onal bond

of Rs.10,000/- as direc

ed.
_‘L““\-q\%— TT———
Sd/- | |
. Manindra Mohan Shrivastava
TEIHT S Judge |




