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IN THE HIGH COURT OF CHHATTISGARH AT BILASPUR

CRIMINAL APPEAL NO. [©55 /2012

Appellant : Duleshw(ar' S/0 Parasram Teli (

(In Jail since 07.0‘8.09) Aged about 25'years, Occupation - Driver

551 |55 R/o Village - Kas-hi, Thana - Dondi Lohara,
859 e
P |
aNe. f‘;ﬁ% @ggﬁ‘alz/ District - Durg-(C.6.) (
PR A ol
?‘eg e Versus
gatsd = |
Respondent : State of Chhaggarh '

. ¢
Through - Arakshi Kendra, Thana - Dondi

Lohara, District - Durg-(C.6.)

CRIMINAL APPEAL U/S 374 (2 ) OF THE CODE OF CRIMINAL <

PROCEDURE
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Criminal Appeal No.1055 of 2012

APPELLANT o Duleshwar

Versus

Chhattisgarh

and order of sentence dated“ | ‘ptémber 20 10 passed by learned
Special Judge (S.C.& S.T. Act),u'Dﬁrg in Special Case No.43/2009,
Whereby and Whereunder ‘the appellant has been held guilty of
commission of offence under Sections 451, 450 and 376 (1) of the IPC

and sentenced as under:

Conviction Sentence

|U/s.4510f the IPC |RIL for 1 year and fine of Rs.2000;,
| 1 ' - iin default . of payment of fine,
L : o additional R.I. for 1 month

U/s. 450 of the IPC RI. for 7 years and fine of |
Rs.2000/-, in default of payment of
fine, additional R.I. for 6 months

|U/s. 376 (1) of the IPC~ |RL for 7 years and fine of
- Rs.2000/-, in default of payment of]
fine, additional R.I. for 6 months




2.

Prosecution case is that on 1.8.2009 at about 4:15 p.m. in the
evening, the appellant caught hold of the prosecutrix (P.W.6) in the
house of her friend Ku."Aasin (P.W.7) and committed rape on her and
when her méltéi‘ﬁal gréndmother Dulourin Bai (P.W.8) returned from
her maternal house, this fact was informed to her by the prosecutrix,
a rmnor and, thereafter, Dulourin Bai along with Kotwar took the
matter to the famlly members of the appellant and fmally FIR in Ex.P-
9 was lodged in the pohce station on 6.8.2009 at 12:50 hrs. against
the appellant alleging commission of offence under Section 451 and
376 of the IPC and Section 3 (1), 12.0f the IPC. The prosecutrix as well
as appellant we : ion.
apparel wa w
were se

' As ,
halba tribe, hér caste certi
prosecutrix was a minor. B cate was also collected during
investigation and charge sh filed in the Court of Special
Judge alleging commission e alleged as described 'above.
Appellant abjured guilt. He:wa d to trial. In order to prove its
case, the prosecution ex_.ﬁﬁ many as 16 witnesses. The
appellant was é_xamined in coﬁnection - with incrimiﬁating
circumstances and evidence appearing against him in the prosecution
evidence. The appellant denied ém_d stated that he has been falsely
implicated in the offence. No defence witness was examined. |

. Relying upon the evidence léd by the prosecution particularly, the

‘testimony of prosecutrix, learned trial Court held the appellant guilty

of commission offence alleged against him and sentenced him as

described above.

flAssailing correctness and validity of the impugned judgment of

conviction and order of sentence, learned counsel for the appellant

" argues that 'the prosecution story is highly doubtful and smacks of

false implication of the appellant. He submits that the evidence of

‘prosecutrix (P.W.6) suffers from serious contradictions and




omissions.  The narration of story of she having been SubJeCted to

~rape in the house of her fr1end is h1gh1y 1mprobable and does not

inspire confidence. It is next contended that the prosecutrix has given
contradictory statement with regard to her conduct at the time when
she was allegedly subjected to rape. Her conduct of not calling for
any held though, the incident is said to have been committed in the
housé of her friend, shows that the prosecutrix is either telling lie or
it Was a case of consent. The evidence of prosecutrix is in serious
contradlctlon w1th the testlmony of her friend Ku. Aasin (P.W.7), who
has stated that their hands '

cloth, whereas pr

| . >éd on 1.8.2009, Whereas FIR
was lodged on 6.8.2009 ani ation offered by Dulourin Bai
(P.W.8) does ﬁot,_ at all,

prosecutrix, as per the ev

sfactorily explain such delay. . The
octor, has been stated to be
habitual to sexual interco ¢ prosecutrix herself ‘being an
unchaste girl, is not worth e and false implication cannot

be ruled out.

. On the other hand?' learned c_ounsel for the State submits that the

prosecutrix was a minor girl aged 14 years. She has clearly deposed
in her evidence that when she had gone to house of her friend Aasin,
the appellant took her inside the house and committed rape on her.
He submits that th_e. suggestion that it can be a case of consent
between the appellant and prosecutrix is inconsequential as the
prosecutrix 'Was minor bn the date of 'c-o'mmission of offence. Learned
counsel for the State further submits that the prosecutrix has not.
stated that in the course of sexual 1ntercourse she had received any
injury or was dealt with in a manner giving rise to certain injury. It is
not necessary that in order to convict, the ocular testimony must, in

all cases finds supports from medical evidence. It is next contended




. FIR in EXP9 |

that evidence of Dulourin Bai (P.W.8) explains the delay that on the

date of incident, she was not in the village and when she came back
after 4 days from her matrimonial houee the incident was informed.
It is next contended that the prosecutrlx having stated regarding

commission of rape on. her the ‘other. contradlcnons relating to the

 tying of her hands by rope, does not impeach the cred1b111ty of

prosecutlon case because the glrl was a minor one. In support of his

,submlssmns learned counsel for the State relies upon the judgment

of the Supreme Court in the case of Puran Chand Vs. State of

Himachal Pradesh!.

o Officer B L. Negi

to the Magistrate in compliance

n 154 of the Cr.P.C.. Prosecutrix

the information given in E
of the provision contained
(P.W.6) has also depesed the

with her maternal grand-mot

d gone to the police station along
”"dged the report in Ex.P-9. She

has proved her signatur'e.ﬂ‘-

. Prosecutrlx (PW 6) has stated that she was born in the year 1995
which has remained un-controverted in her cross- examination. Dr.~

B.K. Cladius (P.W.3) has deposed that the girl was approximately

aged 12 years and upon examination of growth and development, he
opined that the secondary sexual character were not fully developed
and the prosecutrix appears to be approximately 12 years of age.
Udal Singh (P.W.5) who is Kotwar of the village had proved the
seizure of caste cert1f1cate and birth certificate. The birth certificate
which was produced as Article ‘B’ during trial, records the date of
birth of the proseeutri_x as 10.9.1995. The evidence with regard to the

ége of the prosecutrix has not been controverted. Therefore, from the

certificate of birth, it is revealed that on the date of incident, the

prosecutrix was less than 15 years of age and minor.

' (2014) 5 SCC 689
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_ Looking to the age of the prosecutnx and that she did not understand .

the meamng and import of oath she was examined without
adm1n1ster1ng ‘oath. The prosecutrlx has stated in para-3 of her
evidence that her friend Aasm had called her in her house and when
she was in her house, the appellant came in and asked for a glass of
water. When Aasm brought water, he refused to take and stated that

he Would accept water only from proseeutru; Thereafter, he caught

hold of her hands and took her inside the house, removed clothes of -

and of his own, started klssmg her, she Was made to li€ down on the

ﬂoo_r and then he commltt d rape.on, her. She has f rther stated the

appellant committ i 6 minutes and thereafter
at about 5:0 Ol

that if gh

& the appenant left the hous hreatened her

ses to anybody she would pe killed.

incident, whereafter, her ™ ydmother went to the hduse of

the appellant to tell ‘regaf
and her maternal grandrri he lodged report in the police

statmn She has proved her :

suggestion that on the dat > ‘:’“ £, mother and father of Aasin

(P.W.7) were in the house.

police statmn on more than one occaswn ghe has also denied

suggestion that appella.nt d1d not eomm1t any act with her and that”

she is telling lie upon being tutored. A contradiction has been pointed

out controverting the prosecutrix with her diary statement (Ex.D—l)

~ that she had not stated that Aast in had called her in her house. The

other contrad1et1on which has been pointed out to impeach the

- credibility of the statement of the prosecutnx is that the prosecutrix
has admitted that her hands Were not tied and has stated that this

wae not stated by her to the pohce “and she does kKnow how this.

statement was recorded in Ex.D-1. She has also adrmtted that at the
time of incident, she had cried for help but at that time, there was

nobody in the house.

ident. Then along with Kotwar
in FIR (Ex. P-9). She has denied

o stated that she had gone to
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~ subjected to sexual inte

11.

. Aasin (P.W.7), who is the friend of the prosecutrix, has stated that the

prosecutrix was subjected to rape by'the appellant.

Learhéd_ counsel for the appellant vehemently submitted that while

the prosecutrix (P.W.6) has stated that at the time when she was

subjected to rape, she was not tied up by the appellant, her friend
Aasin (P.W.7) has stated that she and prosecutrix both were tied up

by the appellant. This being a serious contradiction in the case of the

~prosecution, speaks of the conduct of the prosecutrix and renders

improbable the story of the prosecutrix having been subjected to

rape.

and close scrutiny of the evidence of these two

& contradictions pointed out in the cro Amination, in

the cotisidered opinion of. t does not causi

reliability of the evidence trix with regard to she being
iIch a contradiction might be
relevant in a case where th

it was the consent of the pr The prosecutrix in the case, as
as less than 15 years of age on the
date of incident. Therefore this:contradiction does. not altogether
demohsh the case of the prosecutmn; with regard to the prosecutrix
being subjected to rape because in para-3 of her evidence, it is
deposed that she was. subjected to sexual intercourse by the

appellant.

‘Dulourin Bai (P.W.8) haé stated in her evidence that on the date of

incident, she had gone to village- Manki for performing pooja. In para-

6 of her cross-examinati(m,_ she has stated that she has gone to
village- Manki on Friday and then returned on Tuesday. That means
she return on the fourth day from the date of incident. Thus, this
prove that the prosecutfix, who was a minor, got the occasion to ﬁrst
inform her maternal-grand mother only on the fourih day of .the

incident when she returned. D'uiourin 'Bai has further stated that

after she came to know, she had gone to the house of the appellant

‘and told his mother that her son had committed wrong and that she

=nt to the.

has come out with the story that
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R 13,

- shows rel

concern about its honou

would lodge repbrt. She went to Sarpahch. & Kotwar and then lodged-

report in the police station. Thus, the aforesaid evidence explains the

delay which was caused in lodging FIR. It has to be noted that the

- prosecutrix was a minor, girl, a,-ged_leSs then 15 years. Her maternal

grand mother was not there in the house. There is no evidence to
show that there were other members in the house who could have
taken lthe' prosecutrix for lodging report. The explanation, in the
above con.text,'- constitutes a reasonableé explanation for delay. Only on

that ground, the case of the prosecution cannot be said to be fatal.

In a rape case, the prosecutrix orried about her future. She

remains in' trauix ofithe victim generally

ice to go to the police station se, of society’s

ds such a womati;"It,casts doubts and upon her

e with her. Family remains
f_étion of the prosecutrix. After
only having a cool though ésible for the family to lodge a
complaint in sexual offenc
M.P., AIR 1995 SC 2472
Ors, AIR 1996 SC 1393)

see- Karnel Singh Vs. State of
e of Punjab Vs. Gurmit Singh &

While there is cons_is_tency%fin the fudicial opinion in plethora of

decisions that ordinaﬁly the delay in filing FIR is to be looked in

.favour of .'the accused unless satisfacto_rily explained by the

prosecution, in cases of sexual offence, their Lordships in the
Supreme Court have .héld that a different approach is required to be
adopted while -testing the credibility and veracity of allegation of

commission of sexual offence, including rape.

In the case of Satypal Vs. State of Haryana?, their Lordships-

- in the Suprerne _Court; while d¢a1ing with the aspect of . delay in a case

involving commission of offence under Section 376 of the IPC,

observed as under:

2 AIR 2009 SC 2190




)

"20. This Court can take Judicial notice of the fact
that ordinarily the falﬁﬂy of the victim would not |
intend to gét a stigma attached to the victim. Delay in
lodgmg the f1rst information report in a case of this

nature is a normal phenomenon.”..... ..

In yet another demsmn in the case of State of Himachal
B Pradesh Vs. Prem Smgh3 it was held :

“6. So far as the delay in lodging the FIR is

India, more part

unsafe to throw

| FIR. Ih thaf sS¢

is right that the H1g Court has lost sight of this vital
distinction.”

14. Applying the aforesaid prih(iiples, the delay, in the facts and
01rcumstances of the present case is not fatal, having been duly
explained from evidence of Dulourin Bai (P.W. 8) and the
mrcumstances that the prosecutrix was a minor girl, less than 15
years of age being a tribal.

15 The submission of learned counsel for the appellant that the medical
| evidence does not support the ocular testimony of prosecutrix, is
fallacious in law. If the evidence of the prosecutrix inspires
confidence, the conviction can rest only on the testimony of the

- prosecutrix and it is not _an invariable rule that it must necessarily

3 Air 2009 SC 1010

|
|
|
|




find supp_ort from the medical evidénce. The prosecutrix has not.
stated in her evidence that she was either dragged or she received any
injury due to any assault or any other reasons which has not been

supported from the medlcal evidence.

16. In view of the above consideration, the conviction of the appellant

does riot warrant any interference. —_— -

The appéal is thérefore.dismiss'ed. Sd/-
| Manindra Mohan Shrivastava

Praveen'. | | | Ju dge




