IN THE HONBLE HIGH COURT OF CHHATTISGARH AT BILASPUR

CRIMINAL APPEAL No. 91D J 2012

Appellant : Uttam S/0 Anjor Singh,

Aged about 19 vears, Ris Village -
a® - .
&‘3&9«’"‘? Tundri, P5. Biigigarh, District -

Baloda Bezar-(C.G.)
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Through : P.S - Bilaigarh,
Distt. Baloda Bazer-{C5}
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HIGH COURT OF CHHATTISGARH: BILASFUR
Cyiminal Appeal Ho. 435 of 2013

Appellants (Lia jail} Samaru and others
Yersna
Respondent Stale of Chhattisgarh

Criminal Appeal o, 829 of 2012

Appellant (In jail] Uttam
Versus
“ Respondent State of Chhatlisgarh

|8ingle Bench: Hen'hle Shel Manindra Mohan Shrivastiava, oJ.)
[Criminal appealunder Section 374[2] OF Cr.P.C,

Prezent:-
Ghri @ R.Sahy, counsel for the appellants.

____________________

ORAL JUDGMENT
(26-02-2015)

Thesr two appeals are being disposed off by common order as

m hoth appeals arise out of judgment of conviction and order of senlence

dated 30-04-2012 passed by the and Additional [Mstrict Judge, Baloda
Razar in Sessions Trial Hm.i:’S,-’EDl:-l whereby the appellants in two
aforestated appeals have been held guilty af commission of offence

andl sentenced as described below:-

CONVICTION | SENTENCE

307 of IFC RI. for 5 wears and [ine ol
Rs.1,000/- to each of the
appellants, in default of payment
of fine, additional R.I. lor B8
months ]
323/34 of [PC S |. for 3 months and fine of
Fs. 200/ o each of the
appellants, in default of payment
| of fine, additional §.1. for 15 days

2 As per the prosecution story, daughter of Jogi, PW-1 was

missing and it was suspected that Watku, brother of appellant No.1-
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Semary had kidnapped the girl. In search of missing girl, it is said
that Jogi, PW-1, father of Jogi-Ganesh, PW-2 reached village
tiwramalda and they retumned back to their village and went Lo the
house of Munna, who iz another son of Ganesh, It is alleged that the
appellants arrived there, armed with weapons and annoyed by
searches being made out, assaulted Jogi, FW-1, Canesh, FW-2, Phool
Bai, MW-4, Mangali Bad, PW-6 and Munna. The incident was reported
in the polive, upen which, FIR was registered on 06-07-2010 at 10.30
P.M. sgainst the appellants for commission of offence under Section
407, 204, 506-B, 323 read with Sectien 34 of 1PC, All the injured
persons were sent for medical cxamination. Dr. N. Hﬂmﬁh Aditys,
PW-5 examined and gave injury roport in Tespect of imjured persons
namely Jogl in Ex.P-2, Ganesh ih Bx,P-3, Phool Bai 111 Ex.P-4, Munna
in Ex.P-5 and Mangali Bai m Ex.F-6. Dunng investpation, the
weapeon, alleged to be used) v.as seized from the possession of the
appellants and afier completion Dfl usual investigation, charge sheest
wag filed. Learned trial gm&ﬁ _EIH,I:-FIIE basis of the material contained
-in the charge sheet, framed charges against the appellants for
comimizsion of offence under Section 307, 294, 323, 506-B read with
Section 34 of IPC on 29-10-2010. The appellants abjured zuilt and
they were put to irial. Learned trial Court mainly relying upon the
evidence of the injured withesscs and proel of imury, held the
appellants guilty of commission of olfence and ordered sentence as
described above.
3. Learned counsel for the appellants argued that the facts and
circumstances as established from the evidence of the proscoution did

not make out 8 case ol commission of offence under Section 307 of



IPC, He submits that in fsct, the circumstances proved thal the
injured persons were aggressors and they had come in connection
with search of daughter of Jogi, PW-1 in Village Giwramalda, wherc
the appellants reside. [t is next contended that the prosecution story
has besn cxaggerated and there were sunple injuries which may have
been causcd to the victimg/injured while the appellantz were
defending themselves against assault by Ganesh and Jogl. Further
submission of learned counsel for the appellants 1s that there is a
single incised wound found on the left parietal part of Ganesh, which
too is not grevous bui simple in nature. Except this, all other injunes
found on the body ol Ganesh, Jogi, Munna, Mangali Bai and Phool Bai
are simple in nature, being contusion and tenderness. . Neither any
severe injury which c:m_lld_ he caused by am axe nor any axe has been
recovercd from the app:’:;]laﬁt_—LaRIfn'H_n, therefore, the allegation that
Laxman assaulied with awe ‘iz false and concocted. Further
submission is that from the ineident of quarrel and the background,
in which, the dispute ALOSE, B0 COMINOT intention could be gathered
against the appellants and the appellants can be held liable only for
their individual act and not for any other overt act of other accused. It
iz lastly submitted that the appellanis-Samaru and Laxman are in jail
and by now, they have already undergone jail sentence for 2 year and
11 menths whereas other appellants-Tap Singh remained in jail for 3
months and Ultam for 6 maonths, The allegaton of using gsharp aged
weapon is only against Samaru and Laxman and consgidenng these
circumstances of the case and nature of injunies found en the mjured

persons, conviction of the appellants-Tap Singh and Uttam may be
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altered o conviction under Section 323 of IPC and schience, for

which, they have already undergone.

4. On the other hand, leamed Stale counsel supported the
impugned judgment of conviction and order of sentence and argued
that all the appellants, armed with weapons, entered the house of
Munna 5/o Ganesh expressing annoyvance over enguiry being made
by Ganesh and Jogi with regard to missing daughter of Jogi and
thereafter, they opened assault on Jogi, Ganesh, Munna and two
other members of the family, namely Phool Bal and Mangall Bai, in
the house of Munna, Ganesh sustained as many as b injuries and all
the other injured persons sustained one injury.. Therefore, the
circumatances proved that the HP'I]FEIIE.HLQ had come to the house of
Munna, armed with v.'capuu‘s;;}if'iﬂl. common intention Lo cause death
of the injured. He ﬁthh&.r _Ellhl%rﬁts that irrespective of nature and
extent of imgury, t.:irf:umatf:;ncprs prove the intention, therefore,
conviction under Section 307 of IPC can be sustained.
5,  FIRin Ex.P-1 has b_gé}‘ll:i:?m?éd by the evidence of Jogi, F'W-1 and
also by the evidence of Investigating Officer, U. R. Sahu, PW-7. Jogl
Ram, PW-1 has stated in his evidence that soon after the mcident, he
went Lo police station to lodge report which was writlen as per his
information and has stated regarding alfizanen of hiz thumb
impression in his FIR. Investigating Officer, 1. R. Sahu, PW-7 has
stated that on the report of Jogi in the police station on 06-07-2010,
he has recorded FIR in Ex.P-1 and has proved his signatuare,

In the FIR, it has been stated that the appellants entered the

house of Munna and assaulted Munna, Ganesh, Jogi Ram, Fhool Bai
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and Mangali Bai. It has been alleged that the appellant were holding

sharp edged weapon and clubs,

6. Jogi, PW-1 has stated in his evidence that in connection with
search of his daughter, he had gone to Village Givramalda along with
his father-Ganesh, PW-2. Thereafter, they returned to village Tundarn
and al about 7 PM in the evening, in the house of his brother-Munna,
the appellant-Samaru came and asksd as to why they had gone to his
village for search of the girl and at that time, all the appellants were
present and they agsaulted him on his back, shoulder and leg. Ho has
slated that his father was alse assaulted by Samaru with the help of
sharp edged weapon used for cutling animals am'l that injury was
gwent on the head and legs, He has stated that his ﬁ;'ifé-Phu-u] Bai and
mother Mangali Bai and his brut_her—I-.-lunna were also asgaulted. This
wilness has been subjected m‘ detsiled cross-sxamination and nothing
could be elicited to disbe’]ieve_tfm_ testimony with regard to assault by

the appellants.

7. Ganesh, PW-2 hase. alsd’ ’.étared regarding assaualt by the
appellants on his son Jogi Ram, Phool Bai, Mangali Bai and Munnsa,
He haz stated that Samaru was holding Gutta (used for cutting Zrass)
and assaulted on his head and leg resulting in cut injury. He has
further stated that Jogi Ram and Phool Bai, Munnea and Mangali Baj
were assaulted by club., According to thiy witness, appellant-Laxman
was holding an axe in his hand with which he assaulted on his head,
He has further stated that Samary had alse agsaulled on hiz head

and hand. He is an injured witness.
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8. Phool Bai, FW-4 has also stated regarding the incident in similar
manner as stated by other witness, Jogi Ram, Ganesh. She also
sustained mjuries. Mangali Bai, PW-6 has also supported the evidence
of other witness regarding mvolvement of four appellants and assaull
heing mven by them Lo all the injurcd persons, Specific allegations
have been made againgt the appellant-Samaru by stating that he
assaulied her bhusband-Ganesh by Gotle (sharp edged cottng
weapon). She has al=o stated that the appellant-Laxman assaulled her
husband-Ganesh on head and legs with the help of aze and she was

also assaulted. She alse stated regarding ﬂ:tg: assault by club given by

Uttam gne Tap Singh lo Jogi Ram.

9. The injuries sustained by Jogi Ram, Ganesh, Munma, Mangali
Bai and Phool bai have been prt;r‘:.*éé‘l'b}' Dr. M, Prakash Aditya, PW-3,
who had examined the injuries and preparcd MLC in Ex.P-2 of Jogi
Ram, Ex.P-3 of Ganesh, Ex.P-4 of‘Phcol Bai, Ex.P-5 of Munna and
Ex.P-6 of Mangali Bai. While injury found on the body of Jogi Ram,
WMangali Bai, Munna ancf ;PJ:-ET:EDI 'B&i were contusions and tenderness
cauzed by hard and blunt object, there were 6§ injuries found on the
body of Ganesh, out of which, one incised wound on the anterior part
of upper 1/3 of right forearm. All other injuries were contusion and
tenderness stated to be caused by hard and blunt object. In report,
Ex.P-3, incised wound found m the right forcarm of Ganesh was
stated (o be grievous in nature. Dr. N. Prakash Aditya, FW-3 stated
that the injury No.l found on the body of Ganesh was gnevons in
nature, In para 8 of his evidence, he has stated that in respect of two

gqueries, he had not gven any repert with regard to query as to
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whether in the absence of treatment, death was likely to be caused
and only admits the sugpestion given on the leading question put to
him by the prosecution that if Ganesh Ram would not have heen
treated for his injuries, death was likely to be caused. The aforesaid
evidence renders the prosecution story of imjpury No.l found on the
body of Ganesh as grievous, doubtful. This iz mare so0 when Ganesh
Kam himsell has admitted that he remained hospitalized for one day.
Neither in the injury report nor in his evidence belore the Court, Dr
M. Prakash Aditya, PW-3 has described the injury No.l, caused in the
forearm of Canesh, cither as bone deep orof such a nature which was
likely to endanger life. The doctor has nol disclosed as to on what
basiz, he has admitted the supgestion of the pms..v:cutinn that in the
absence of treatment, death of Ganesh was lLikely to be caused, the
mjury No.1 Le. incised i.n.j.ur._'.;-' hemg only in the forearm. It was not
deep injury much less causing any damage to the bones. There 1s fio
clear evidence that the injury by itselfwas of such a nature that in the
absence of treatment, Cranﬁsh Ram would have disd. As there is no
material to come te the conclusion that injury was such as to

endanger life, it cannot he said to be grievous injury as defined under

Section 320 of TPC.

1. ‘There 1s one contusion found on the oceipital part of head of
Ganesh Ram and this injury is simple in nature.

All other injuries sustained by the injured in the present case
arc simple in nature and proved to be either lacerated wound or
tenderness on vanous paris of the body and the prosecution has
failed to prove that such injuries were caused on the vital part of the

body of injured other than Ganesh so as te infer thet the appellant

=
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chared catmon inlention o cause death of Ganesh or any other
porson.

11. The evidence of Jogi Ram, FW-1, Ganesh, PW-2, Phool Bai, FW-
4 gnd Mangzli Bai, PW-6 thal Samaru sssaulted Canesh on his head
with gaita (sharp aged cutting tool used lor reaping grass (crop)]] are
not supported rom medical evidence, as there 18 10 incised wound
found on the head, Similarly, the evidence that Laxman had assaualted
Canesh on his head by an axe, iz also not supported from medical
cvidence. In fact, there is one single lacerated wound found on the
right ocoipital part of fjead of Ganesh and for reasons degeribed
hereinabove, the injury wag ot proved to be griumus-iry nalure.

Had there been any j:nt&ntig:?n to murder CGanesh, the overt act
would have reflected icised woundion the vital parts of Ganesh or
other injured persons. As ha_s'l;'u_eén dizscussed hereinabove, there is
single incized wound caused an i._hé farearm of Ganesh which could he
caused by Gotta alleged o be held and used by Samaru.

Congidering that -.'E.'_H«E:--:—?f-_-ﬁ."-f‘?- injurice found on the hody of
Canesh, there was only onc snoised wound on the forearm which
could be attributed to assault by Gatla, it is difficult for this Court to
hold that Samaru either individually or all the appellants shared
common intention to cause death of Canesh or other injured persons.
1%2. In the case of Hearl Singh vs. Sulchbir Singh and Others!,
the Supreme Court held that while examining whether a case of
commission of offence under Section 307 IPC is made out, the
Court is required o sec, whether the acl, immespective of its result,

waz done with the intention or knowledge and under circumstances

L1088 4 SCC 55

-



mentioned in that section, The intention or knowledge of the
accused must be such asg is necessary to constitute murder,
Without this ingredient being established, there can be no offence
of *allempt to murder®. Under Section 307, the intention precedes
the act attributed to accused. Therefore, the intention is to ke
gathered from all circumstances, and not merely from Lhe
consequences that ensue. The nature of the weapon uscd, manner,
in which, it is used, motive for the crime, severity of the blow, the
part of the body where the injury is inflicted are some of the factors
that msy be taken into consideration to deterrnine the intention.
The state of mind of the accused has to be u:;.tahlisheri from
surrounding circumstances and the motive would be relevant
circumstance. Where the evidence 15 not sufficient o establish with
certainty, existence of all r;:qﬁiaiicﬁ intention or knowledge of the

accused, there can be no conviction under Section 307 [PC.

13. As an upshot of ,_E:]I.I.I;EEE discusmon, the conviction of the
appellants under Scction 307 ol IPC is held unsustainable in law.
Considermg that use of sharp edged cutting tool by Samaru has been
proved, Samaru is lable to be comnvicted for commisgsion of offence
imder Section 224 of IPC. As there is no incised wound [ound on the
head of Ganesh, alleged 1o have given caused by Laxman nor any axs
recovered from the possession of Laxman and all other appellants
have becn assaulted with club and simple nature of injurics found,
they are convicted under Ssction 323 of IFC. The appellant-Samaru is
convicted under Section 324 of IPC and scotence fm‘_ the period

already undergone by him. Appellants-Laxman, Tap Singh and Uttam
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are convicted for commission of offence under Section 323 of [PC read
with Section 34 of 1PC and sentenced to undergo for the period
alrcady undergone by them. The appeals are accordingly allowed to
the manner and extent indicated above, Appellants-Tap Singh and
Utiam are ofi bail, their bail bonds stand discharged. Appellants-
Samara and Laxman shall be released forthwith.

Sad/-

Aanindra Mohan Shrivasiava
Judge
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