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Criminal Appeal No.2673 of 1998

APPELLANT Pintha Ram @ Pintu

Versus -
The State of M.P. (now C.G\)

RESPONDENT

(Deliverec une, 2015)

1. This appeal is directe the judgment of conviction and
ssed by learned 1st Additional
ja in Sessions Trial No.273/94,

whereby and whereunder the épp;ellant has been held guilty of

order of sentence datedf

Sessions Judge, Ambikap

commission of offence alleged against him and sentenced as

described below:-

Conviction Sentence
|u/S. 363 IPC R.L for 7 years
u/S. 376 (2) (g) IPC R.L. for 10 years
2.  Prosecution story, as unfolded from the records of the case

and impugned judgment, is that FIR in Ex. P-3 was lodged in the
Police Station —-Ambikapur on 15.7.1992 at 4:25 p.m. by the
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. other co-accused

2,

prosecutrix (P.W.2) (name is not being disclosed). In the FIR, it was
stated bjf the pr‘osécutrix that on the date of incident, in the
intervéning night of 14-15t July, 1992, when the prosecutrix,

suffering from upset stomach, had gone towards field to respond to

-call of nature, the appellant alongwith co-accused Sukul arrived the

spot. Appellant threatened her by wielding sword, stating that he

“has committed a murder and she would also be murdered unless

she goes alongwith him. Thereafter, she was dragged in the field and
£

then subjected to rape

by :the:appellant and thereafter by the
ime; tw sociates namely Cherva

& Chait nd came in stating that the girl:

-~ she was taken b
scape and while ‘returning to
Am ikapur, she met Wi‘t‘ and another persons who were
searching her. The entig as informed to them and then
the feport was lodged. T cutrix Was subjected to medical

examination by Dr. Rash PW 6), who upon examination,

gave her report in Ex. bout prosecutrix having been

subjected to sexual interc;(:) h1n 24 to 48 hours. In order to

- ascertain the age of the prosecutrix, the prosecutrix was also

| subjected to radiological examination and Dr. M.K. Jain (P.W.4),

after examination of x-ray report, gave his radiological report in Ex.
P-4, stating that the prosecutrix appeared to be aged between 14 to
16 years. Spot map was prepared and after completion of
investigation, charge sheet was filed in the Court of Chief Judicial
Magistrate, who in turn committed the case to the Court of Sessions
for trial. The trial Court on the basis of material containéd in the

charge sheet, framed charges against the appellant and the co-

accused for alleged commission of offence under Section 363 and
376 (2)(g) IPC. The appellant was charged that he kidnapped a

minor girl and committed rape alongwith other co-accused. As the




appellant abjured guilt, he was put to trial. in order to p'rove its

case, prosecution examined as many as six witnesses. The appellant

was thereafter examined under Section 313 of Cr.P.C in respect of
incriminating evidence and circumstances appearing against him in

‘the evidence led by the prosecution. Appellant denied having

committed any offence and stated that he has been falsely

implicated. No defense witness was examined. Learned trial Court

relying upon the evidence of the prosecution held the appellant

guilty of commission of effenceralleged against him and sentenced

as described abdie

learned counsel for?

B

ailed to prove its

for the appellant submits that

one place, she has stated she had come out with her mother,
but she has not remained firmed on this statement. It is next
contended that the allegation of commission of rape is not

corroborated from the medical evidence as there are no external

‘injuries found on the body of the prosecutrix much less around the

private pai'ts. Therefore, the allegation that she was caught in the

field, thrown there and thereafter, subjected to rape by two persons, -

is highly improbable and smacks of false implication. It is further
argued that mere evidence of recent sexual intercourse does not
necessarily lead to allegation of rape. It is argued that other proved

circumstances of the case, as revealed from the prosecution

evidence itself, render plausible and probable that it was a case of

an affair between the appellant and the prosecutrix. The

case beyond




T

.

prosecutrix, of her own, had come out from her house in the night
and thereafter, she went away along with the appellant far away
from her house towards Luchka Valley and there she was found by
her father and other persons. The prosecutrix herself stated in her
evidence that while she was being taken by. appeilant towards
Luchka Valley, they met with two persons, but at that time also, she
did not raise any alarm nor called for help to get her rescued. This
clearly shows that in facf, the prosecutrix had run away with the

appellant with whom sh affair.

been stated as 14 to 16 'y
and it has been judicially

prosecutrix was less than®
commission of offence under Section 363 IPC is made out and as
th'e-prosecutrix was a consenting pér_ty, no case of commission of
offence under Section 376 (2) (g) IPC is made out and the appeﬂa’nt
is entitled to be acquitted.

. In the alternative, it is submitted that even if the appellant is
held guilty of commission of offence alleged against him, taking into
consideration the age of the appellant and that the incident is stated
to be of the year 1992 and that the appellant has been facing agony
of trial for the last 23 yvears and he has already undergone more
than 5 years. and 11 months of imprisenment by now, the sentence
part may be reduced to the period already undergone in-view of

these extraordinary circumstances.
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Y Per contra, learned counsel for the State has supported the

impugned judgment of conviction and order of sentence and argued

that the FIR was promptly lodged by the prosecutrix. It is not a case

~of broad day light. The incident happened in the midnight. The

prosecutrix was taken towards hills and valley by the appellant in
the night itself until she escaped and was recovered in the valley by
search party including her father. It is next contended that ocular

he was subjécted to gang rape by
[ 5

~~~~~

testimony of the prosecutrix that s

two persons is fully- 1edical evidence and the

testimony, of th ad-octor,w Which cleé;ly sli‘owsv"
sted to recent sexual intercourse, cgn
~the hymen. It is.f ?
is neither plausible no

the appellant either dur amination of the prosecutrix or

in his examination under e 13 Cr.P.C. In so far as sentence

part is concerned, it is su at as present is a case of gang
rape, the appellant is lia hed for a minimum period of

10 years as pfovide_d undérithe sayvdand the only reason of there

being long pendency of criminal c%tse, up to the appellate stage
before this Court, does not, by itself, constitutes a valid reason to

reduce the period of sentence.

5. I have considered the rival submissions made by learned

counsel for the parties and perused the records of the sessions trial.

6. FIR in Ex.P-3 has been proved by the prosecution by

exaniining the prosecutrix (P.W.2) and Investigating Officer

Ramcharan Verma (P.W.5). The prosecutrix (PW2) in para-3 of her.
 evidence has clearly stated that she had lodged report in the police

_station. The contents of FIR were read over and she then stated in
the Court that she had lodged this report in Ex.P-3. On this part,

nothing could be elicited in her cross-examination. The Investigating

il
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~Officer Ramcharan Verma (P.W.5) has also stated that the FIR was

recorded by the then S.I. K.S. Dwivedi and has identified his

signature and writing.

In the FIR, the story stated by the prosecutrix is that when

" she had gone to respond to call of nature in the midnight, the

appellant aldng with other co-accused came in, she was threatened
and then subjected to rape one after the other, first by appellant —
Pintha and thereafter, by other accused -Sukul. In her evidence

arly stated that in the

ffering from upset stomach. She h

A ot

s:1n the field, tl}em ant, and other accu i@:g[ne from
%d, threatened her ’Eh;:tt if she
She was caught. hold of by her
field. She also deposed that the

‘do anything with her but at the

hair and taken to other S
appellant assured that th g
same time disclosed t € returning after committing
murder and they will cal : 0 arrange bail for them. When
the prosecutrix repeatedly
was abused and then thrown in the field. Thereafter, she was

subjected to rape, first by the appellant- Pintha and after 5 to 7

minutes, by other co-accused Sukul. She has very categorically and

emphatically stated in para-2 of her evidence that due to rape
committed on her, she had sustained injury. She had further stated
that thereafter, she was taken to Mayamaya Hill by the appellant
and other co-accused. Other co-accused left them mid-way and
thereafter the appellant Pintha carried her towards hill area,
towards a village, left his sword in a house and then she was taken
towards Raghunathpur on foot. She has further stated that near

Raghunathpur, she could somehow manage to escape and reach

near Luchka valley where she met with her father who was

d that she may be released, she |

ey

s
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‘searching her alongwith Police. This witness has been subjected to

detailed cross examination.

7. At this stage, it would be relevant to examine the submission
made by learned counsel for the appellant.

| A suggestion was given to the prosecutrix that she had gone
alongwith the appellant with her consent towards field and then
 towards l'zlills.' She has stated in para-9 of her statement that while
going towards hills, they met with two persons, namely Cherva &
Chetu Gond, but

appellant , it has been vehe y drged, it is a case of
conse ¢ause if the prosecutrix was not a cotis ng party, her
na conduct would haw: AL for help and resé d raise

has to be rejected.

The incident took i)lsaeefﬂx th midnight. The prosecutrix has
clearly stated that when the appellgnt and another accused caught
hold of her in the field, she was threatened by wielding sword. True
it is that the sword has not been recovered from the appellant, it is
clear that the prosecutrix, who was a girl of tender age, was caught
by two persons in the field and threatened. She had been subjected
. to trauma of gang rape by two persons. It is not a case of day light
or that she was taken by the appellant by crossing busy market or
inhabited localify where she had an occasion to raise alarm and
save herself. The circumstances, as stated by the prosecutrix in her
evidence, are that she was taken away by the appellant in the
midnight from field towards hills and valley. She has stated in para-

9 of her evidence that she could not say anything to two persons

who crossed them because appeliant — Pintha told them that they
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- should take care of their own matter. The cumulative view of all

these circumstances renders probable that the prosecutrix, because
of threat and having been subjected to gang rape by two persons,

was not in a position to offer any resistance.

8. The defence of consent is Iiable to be rejected for yet another

strong reason. According to Dr. M.K. Jain {P.W.4) who conducted
radiological examination and who opined that the prosecutrix is

aged 14 to 16 years, shows that the prosecutrix was a girl of tender

age and not very, i

that the aforesaid roug’
cither side. Even if thé

allows margin of 2 years on
fat of “learned counsel for the

appellant is accepted, the ix appears to be of tender age

and it cannot be said t

she was able to contain

trauma immediately and thér st makmg efforts to rescue herself.

Medical examination report of the prosecutrix prepared in Ex.P-6 A

by Dr. Rashmi Verma (P.W.6) who examined her, clearly proves

that prosecutrix was subjected to vigorous sexual intercourse within
24 to 48 hrs. In the report, it has been clearly stated that as many
as three fresh tears on hymen were found by thé doctor which were
bleeding. The suggestion given that as the prosecutrix was in
menses, therefore, bleeding was normal, has been clearly denied by
the doctor. This medical evidence is very strong evidence that the

prosecutrix was badly ravished by two persons including the

appellant.

9. The prosecutrix’s evidence is that she somehow managed to

escape herself from the appellant- Pintha and rushed towards




-_ Luchka valley in the hills and while attempting to come back
 Ambikapur, she happened to meet her father who, along with the
police team was searching the prosecutrix. The FIR was lodged on
the same day at 4:25 p.m. in the evening. _ _
The ocular téstimony of the prosecutrix, couple.d with thé
- medical evidence, clearly proves beyond reasonable doubt that the

pfosecutfix was subjected to gang rape including appellant as one

of the accused.

as to be rejected. i of the judgment ofsthe:;Supreme

Supreme Court i State of Rajasthéi‘i Vs. Vinod
minimum period of sen

thus:

prescribéd under éqctl' IPC is an‘exception to the
general rule. Excep%idnblause is to be invoked only in
exceptional circumstances where the conditions
incorporated in the exception clause itself exist. It is a
settled legal proposition that exceptibn clause is always
required to be strictly interpreted even if there is a
hardship to any.individual. Exception is provided with
the EObject of taking it out of the scope of the basic law
and what is included in it-and what legislature desired to

be excluded.

22. The natural presumption in law is that but for the

proviso, the enacting part of the section would have

' (2012) 6 SCC 770

Mgt
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| aggravating and mitigating factors and the circumstances

-10 - ' |

3 )

included the subject?matter of the proviso; the enacting
part should be 'generally given such a construction which
would make the exceptions carved out by the proviso

necessary and a construction which would make the

exceptions unnecessary and redundant should be
avoided. Proviso is used to remove special cases from the
general enactment and provide for them separately.
Proviso may change the very concept of the intendment of

the enactment b certain mandatory

effect that

proportionate / comz _@} the gravity of offence.

Religion, race, caste,.. € on@mlc or social status of the
accused or victim are not the relevant factors for
determining the quantum of punishment. The court has

to decide the punishment after considering all

in which the crime has been committed. Conduct and
state of mind of the accused and age of the sexually
assaulted victim and the gravity of the criminal act are
the factors of paramount importance. The court must

exercise its discretion in 1mposmg the pumshment

ob_]ectlvely considering the facts and circumstances of the

case.




24. The power under the proviso is not to be used
indiscrimina‘tely in a routine, casual and cavalier manner
for the Teason that an exception clause requires strict
Interpretation. The legislature introduced the imposition
of minimum Sentence by amendment in IPC w.ef 25-12-
1983, therefore, the courts are bound to bear in mind the
effect thereof. The court while exercising the discretion in
the Eexception clause has to record “exceptional reasons”

for resorting to the.previ

11.

: Sd/- |
Manindra Mohan Sh»ri-vastava
T Judge —

Praveen :
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