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. This criminal appeal is

Criminal Appeal No.964 of 1998 S
APPELLANT _ Raghunandan Prasad Pandey
Versus
RESPONDENT State of M.P. (now Chhattisgarh)

Present:

(Deliveé J anuary, 2015)

ainst the judgment of conviction
113 %998 passed by learned Special
e No.62/1991, whereby and
whereunder, the appellagf has been held guilty of commission of
offence under Section 161 of the IPC and Section 5 (1) (d) read with
Section 5 (2) of the Prevention of Corruption Act, 1947 (hereinafter

and order ‘of sentence da

Judge, Raipur in Spe

referred to “as the Act of 1947”) and sentenced as under:

Conviction Sentence

- —

U/s. 161 of the IPC |RI. for 2 years and fine of
: Rs.1000/-, in default of payment

of fine, additional SI for 3

months : |

U/s. 5 (1) (d)/Section 5 (2}|R.I. for 2 years and fine of
of = the Prevention 0f|Rs.1000/-, in default of payment]
Corruption Act, 1947 of fine, additional S.I. for 3©
months.




2. During the pendency of the appeal, original appellant-Raghunandan
Prasad Pandey died and his wife was permitted to prosecute the

. af)peal.

. Prosecution story- The appellant, at the relevant time. was posted

and working as Head Master, Middle School, Barpali. A complaint
was lodged in Ex.P-7 by Mangal Prasad Agrawal (P.W.4) before the
Vigilance Officer, Bilaspur, wherein it was alleged that complainant
‘Mangal Prasad Agrawal and his colleague— Laxmi Kumar Tiwari, Head

Master, both had applied for drawl of part final amount from their

GPF accounts. The amount was sanct1oned and 1y1ng with the

co;‘nplalnant has come |
was to be paid on that da .1986 and the bribe was also to
‘be handed over to the appe
a dehati nalishi in Ex.P-1

D.L. Markam, DSP lﬂas

i that date. Upon receipt of report,

corded by the Investigating Officer

and" thereafter the currency. notes

brought by Mangal wer‘: itnesses were called and a pre-
trap panchnama in ExP:3%was’ prepared. Currency notes were
smeared with phenopthalien powef and demonstration of reaction of
sodium carbonate ‘with phenopfhalien powdér was also given to the
complainant in the presence of panch witnesses and solution was

kept and sealed in a bottle.

. The demonstration of reaction of sodium carbonate with
| phenopfhalien powder, given to the complainant in the presence of
‘pahch'witnésses, was recorded in pre-trap panchnama, in which, the

entire "'proceedings were reduced in writing, singed by panch
' withesses.' Thereafter, a trap team led by Investigating-Officef, along

- with the shadow witnesses, proceeded to the office of the appellant. It

is said that two complainants Mangal Prasad (P.W.4) and Laxmi




(d) read with Section 5( &

Kumar Tiwari (P.W.5) entered the office of the appellant. One of them,

Mangal came out after sometime and gave a signal whereupon the

 trap team entered the office of the appellant. Further case of the

prosecution is that the appellant was caught hold from his wrist and

his hands were washed which turned pink and hand wash was kept

in ‘a bottle and sealed. It is said that thereafter wearing apparel

(kurfa) of the appellant was searched by one of the witnesses and
from his kurta, a total of Rs.500 /- were recovered. After completion of
the proceedings of washing kurta, hands of the appellants, smeared
cufrency notee, hands of the witnesses, trap panchanma in Ex.P-4

was p_repai‘_ed by D.L. Markam, DSP (since dead). Sealed bottles,

currency notes were sent for chemical

erefrom, report was

" of investigation, charge sheet -

as also under Section
Corruption Act 1988 (here:
appellants abjured guilt -

'Wi‘tnes.ses. Thereafter, the appellant was examined against

incriminating circumstances and. evidence appearing against him.

The defence of the appellant was that he had neither demanded nor

accepted nor any bribe was recovered from his possession. He also

stated that he was not the competent authority to sanction part

' payment of GPF amount. In support of his defence that he has

neither raised any demand, nor accepted nor any recovery made, t_he

appellant examined Jagdish Prasad Dewangan as D.W:1, the clerk

who was sitting in the office at the time of trap and Kranti Prasad
Tiwari (D.W.2) in order to prove that there was enmity and it was a
case of false implication because the appellant had taken disciplinary

action against the two complainants Mangal Prasad P.W.4) and

; .
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A Jagdish Prasad Dewangan, Clerk (D.W.1) and three teachers were

complainants falsely irnpth_ﬁ_

-

Laxmi_Kumér Tiwari (P.W.5). The Investigation Officer of the case

could not be examined as during the pendency of trial, he died.

. Relying upon the evidence of the prosecution and disbelieving the

defence of the appellant, the learned Court below held the appellant
guilty of alleged commission of offence and sentenced him as

described hereinabove.

. Assailirig correctness and validity of judgment of conviction and order

of sentence, _learned counsel for the appellant submits that the entire
étory of demand and acceptance of bribe is a false. implication. He
submits that the deceéiged ap
of - School ha 1spected the ”scfiool “on
. it ts Méngal Prasad (P.W.4) and Laxmi Ki

1 the then Assistant Inspector

}986 where two
iwarl (P.W.5)

¥ against the two complainants and

1p11nary action. Their pay was

that the prosecution ha

was made. The approximate tifie of demand as stated in the
co'm_plaint, is contradictory to what has been stated by Mangal Prasad
(P.W.4) and Laxmi Kumar Tiwari (P.W.5) in their Court statement.
There are contradictory statements with regard to demand as motive
or as reward. He further submits that after receipt of the amount for
disbursement , the two complainants never met the appellant and
oné_ of them straightway went to Vigilance Office with a complaint

prepared in his name and in the name of Laxmi Kumar though not

signed by him, only to falsely implicate the appellant in order to take

revenge. It is further submitted that at the time of alleged tendering of

bribe money and its acceptance and recovery an independent witness

| h"\ also present. Out of these persons, Jagdish was examined in defence
T , _




,,,,,,,

‘independent corroboratio:
‘Diwan (P.W.7) & Hemraj
~ stated that they have nei

and he._haS clearly stated that neither any demand was raised nor

any amount was accepted, but the complainant had thrown the

cufi*éncy notes on the table and then members of trap teem arrived.

The other teachers who are present as per the uncontroverted
testimony of Jagdish (D.W.l) were not examined. It is further
submitted that appellant was not the sanctioning authority and
therefore he had no occasion to demand money before sanction at the

time when the application was made, as stated by complainant in

‘their complaint. He further submits that the story of the prosecution

is highly imprdbable that towards demand of Rs.200/- and Rs.300/-

as bribe, the appellant wo

eparately accept the money while
disbursing ca ' lainant Mangal and

ld have done by

d any conversation between the
or have seen the complainants
giving the amount and | aht accepting the amount and
keeping in his pocket. It is next submitted that the story of accepting
b'ri_be in presence of Jagdish (D.W.l) and three other teachers in his
office by the appellant is highly improbable and smacks of the false
story. The next contention of learned counsel for thé appellant is that
thére are material contradictions in the evidence of prosecution

witnesses with regard to recovery which renders the recovery of cash |
amount highly doubtful. He submits that the testimony of S.S. Gaur

(P.W.3), Mangal Prasad (P.W.4), Laxmi Kumar Tiwari (P.W.5), R.D.

'Diwan (P.W.7) and Hemraj (P.W.9) in this regard is not only

contradictory to each other, but smacks of false implication. Learned

‘cbuﬁs_el for vthe appellant argues that while 8.8, Gaur (P.W.3) and

R.D. Diwan (P.W.7) states that appellant was searched and cash was

taken out form his pocket by Hemraj (P.W.9), Hemraj (P.W.9) clearly




acceptance  is not prove

- conviction. In support of

denies having made out any search or taken out any money from

appellant’_s‘ pocket. There are disCrepancies whether the appellant’s

- pocket was searched and cash was taken out or kurfa which the

appellants was Wearing itself was taken out and then cash was

removed from pocket. He further argued that a clear suggestion was

given te the prosecution witness that bribe amount was thrown on

the table and immediately the trap.team arrived. It is next contended
that the version of independent witness Jagdish Prasad (D.W.1)
inspires confidence who was present at the spot as Clerk and he has
stated that neither any payment was made nor any bribe was
accepted by the appellant, |
the table to fals

he complainant threw the money on

s for conviction and it has to be

con'sidered with other circumstances. If demand and

appellant r,elies'upon
State of Punjabl, State (Delhi
Admmistration]2 and Bal KrlshaniSayal Vs. State of Punjab2.

. Per contra, learned counsel for the State supported the judgment of

conviction and order of sentence and submitted that the evidence

which has come on record proves that the appellant was the

disbursing officer and he could have withheld the amount from being

disbursed. Therefore; he had motive for demand. It is next submitted

that entire trap proceedings have been drawn by the officer of special
police establishment in the presence of independent panch witnesses

R.D.'Diwan (P.W.7) and Hemraj- (P.W.9) who have fully corroborated

the prosecution story that currency notes were kept in the pocket of

' AIR 1974 SC 329
2 AIR 1987 SC 2402
_ 3 AIR 1987 SC 689




the cqmpleinants. They went inside the office of the appellant and
when one of them ‘came out and a signal was given, immediately
' _thereafter,‘ the trap team including two panch witnesses entered the
offiee and there, the hands of the appellant were caught and were
washed in solution of sodium carbonate which turned pink, meaning
thereby\ that appellant had handled the tainted currency notes.
Thereafter, the' pocket of appellant’s kurta was also washed in the
solutlon of sodium carbonate, which also turned pink, which
established that notes were kept in the pocket. The appellant has
failed to offer any satisfactory explanation as to under what
circumstances, the appe an)

- his pocket. It 1

1dled the currency notes and kept in

clinching evidence to

Therefore, in these circ es presumptlon under"Sectmn 4 of

the Act can be drawn t ellant had accepted the bribe as
- illegal gratification. He Hext g?s’1i’t5:‘rrli‘tted that minor contradictions
which have been point out have to be ignored because the
witnesses were examine several years of the date of incident
and therefore, only on the E : nor contradiction with regard to
manner of recovery of currency‘ notes from the appellant would not

render improbable, the story of the prosecution. He further submits

' that the eomplajnants clearly stated regarding demand in their .

complaint and in their Court testimony; which cannot be said to be
contradictory but only suffering from minor discrepancy, which are
not very material. In support of his submissions, learned counsel for
the State relies upon the judgment in the case of Nlranjan Patnaik

Vs. Saslubhusan Kar and another4

I have considered the rival submissions made by learned counsel for

the parties and perused the records.

“ AIR 1986 SC 819




10. In the case of Panalal Damodar Rathi Vs. State of Maharashtras the

Supreme .C_ou_'rt observed as under:-

“8, There... could be nd doubt. that thé evidence of
the compiajnant .should be corroborated in
matg;ial pérticu_lars. After introduction of Section
'.165—A of the-Indian. Penal Code making the peréon
wheo offers bribe guilty of abetment of bribery, the
'complair'iant cannot be placed on any better footing
‘than that of an accomplice and corroboration in
. | | material particulars connecting the accused with

. the crime has:to:be insisted upon.”......

A

elves to the case of bribery it
t the person offering a bribe
€ nature of an accorﬁplice
_ :g illegal gratification but
~ the natu.re‘ of ion required in such a case
~should not be subjected to _the_ same rigorous tests
v which are generélly applied to a case of an approver,
| ' Though' 'bribe—give'rslare generally treated to be in |
the nature of accomplices but among them there are
various types_ and gi'adatio_n_s. In cases under the
Prevention of Corruption Act the complainant is the
| person Who gives the bribe in a technical and legal
sense because in every trap case wherever the
| ~complaint is ﬁled.ther_é must be a person who has to

\_ .. give money to the accused which in fact is the bribe

! o money-WhiCh- is demanded and without such a

5 AIR 1979 SC 1191
61995 (3} SCC 351




| giving the trap cannot succeed. When there is such
a demand by the public servant from a person who
" is unwilling, and if to do public good approaches the
-authorities and lodges a complaint, then in order
that fhe trap succeeds he has to give the money.
There could be another type of- bribe-giver who is
always willing to give money in order to get his work
do.ne and having .got the work done he may send a
complaint. Here he is a particeps criminis in respect
of the crime committed and thus is an accomplice.

Thus there - nd grades of accomplices

as well be drawn

“achieve his own purpose and where o
offer bribe under e
say under

category and

bribe-givers, in the first instance, the court has to
‘consider the degree of complicity and then look for
corroboration if necessary as a rule of prudence. The
extent and nature of corroboration that may be
needed in a case may vary having regard to the facts

and circumstances.”

What therefore, emerges from the principles enunciated by the
Supreme Court is that the complainant’s evidence has to be
scrutinized carefully and the Court has to consider the degree of .
coi*riplicity and then look for corroboratibn, if necessary, as la rule of
prudenée. The extent and nature of corroboration that may be needed

in a case, may vary, having regard to the facts and circumstances.



11.

12.

13.

14.
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Evidence on record led by the prosecution, as also by the
defence, therefore, is required to be scrutinized in order to find out as
to whether the prosecution has been able to prove beyond reasonable
doubt the demand/ acéeptance and recovery.

There is one more important and established circumstance of the
case which warrants little more cautious approach to story of demand
and the version of the two complainants, Mangal Prasad (P.W.4) and

Laxmi Kumar Tiwari (P.W.5).

In para-15 of his cross-examination, Mangal Prasad (P.W.4), one of

the complainant has.ad

ation:18,10.1986, inspection of his
school was carz

; y with the appellant. He
hat the school had started an ’

has adrmt at time, he and

LaXIn Kumar Tiwari had not-reached the school and therefore, an

explanation notice was ed

school hours . A suggestio
explanation for such absence, threat was held out by this witness to

the appellant, has been demedA clear suggestion given to this

witness in. his cross- , natlonthat due to the incident of

inspection, which happ ed in. the school, the appellant has been

falsely implicated.

The other complainant Laxmi Kumar Tiwari (P.W.5) has also been
suggested that he along with Mangal (P.W.4) has falsely implicated
the appellant.

The details of the inspection carried out in the school on 18.10.1986

and its impact on the two complainants Mangal Prasad (P.W.4) and
Laxmi.Kuma'r Tiwari (P.W.5) has been‘reliably stated by one of the
defence witness Kranti Prasad Tiwari (P.W.2). He has stated .that in
the year 1986, he was posted as Assistant District Inspector of
Schools and it was his power and authority to carry out inspection of
séhools within his territorial jurisdiétion. He has deposed that on

18.10.1986, on his instructions, the appellant had carried out

a



15,

16.

was inspected on 18. 1';

-11-

inspection of Sadar Pritmary School, Champa where the teachers were
found absent and the complainant Laxmi Prasad (P.W.5) arrived after
45 minutes, complalnant Mangal arrived after 65 minutes. Due to
complalnt of the staudents also and that the teachers 1nclud1ng the

two complainants were not present, d1sc1pl1nary action was initiated

against teachers including the two complainants and by way of

penalty, the date of absence was treated as leave without pay. The
complalnants were also warned of strict disciplinary action. He has
further stated that as the two complainants carried impression that
the appellant brought him to the school for inspection, they
threatened the appellant to see him. In his cross- -eXamination, the
] { \t1on of the school on
ed _that he along with

Prasad Tiwari (P.W.2) and di _ 1ary action was taken against the
two complamants the ev1dence of Krant1 Prasad Tiwari (P.W. 2) in th1s ‘

regard is reliable and cre

. penod of less than 2 months-from the date: of inspection and

d1sc1pl1nary action.

Once, it is held as proved that disciplinary action was taken by the

appellant and Inspector of Schools against the two complainants
Mangal Prasad (P.W.4) and Laxmj Kumar Tiwari (P.W. 5) on
18.10.1986, the story of demand as stated in the complaint, lodged

N on 6.12.1986 that the appellant demanded bribe for d1sbursal of the

amount of part final withdrawal from the GPF accounts of two

~ complaints requires corroboration. It is important to note that the

complalnt was submitted by Mangal Prasad (P.W. 4) under his
_31gnature, but stating therein that br1be of Rs.200/- was demanded
from him and Rs.300/- from Laxrm yet the complaint was not signed
by Laxmi Kumar (P.W.5). This W1tness never approached the Vigilance




17.
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Office nor was he present at the time of making complaint or

preparation of pre-trap panchnama on 6.12.1986.

In the complaint dated 6.12.1986 (Ex.P-7), it has been stated that

the two complainants submitted applications for part final withdrawal

~ from their respective GPF accounts. Their applications were accepted

and the amount has been withdrawn and kept for distribution by the

appellant. It has been stated that for disbursal of this amount to the

two complainants, the appellant demanded Rs.200 /- from Mangal

Prasad (P.W.4) and Rs.300/- from Laxmi Kumar Tiwari (P.W.5}.
According to this complaint, the demand was raised by the appellant

from the two complain the amount was sanctioned,

withdrawn a ) disburse The date and place‘l of

complainant-Laxmi Kum mitted app11cat1on for W1thdrawal

of part final amount and of submission of application, the
appellant demanded br1b n__ response to which, it was stated that
they do not have mone | “when ‘they receive part final, payment

would be made. In thlsﬁ“» élso',” no specific date of demand has

been made, but there is:serious:contradiction with regard to time

when demand was made, as stated in the complaint.

While in the complaint, the bribe is alleged to have been

‘demanded after sanction of part final amount of GPF that it was kept
- for disbursal with the appellant, in the Court statement, the demand

is alleged to have been made when application for withdrawal was

. submitted.' In both the caees, no specific date has been stated.

'Mangal Prasad (P.W.4) has further deposed that on 5.12.1986, he
came to know from Laxmi that the appellant is going to disburse the
amount to them on 6.12.1986 and then he prepared a complaint on

5.12.1986 and collected Rs. 300 /- from Laxmi in that evening itself.

‘He further states that next mornlng, he reached Bilaspur in the

~ Vigilance Office and submitted application. This means that after the
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- is contradictory and is, t

‘amount is going to be di

-13 - \

amount was sanctioned and available for disbursement with
appellant, Mangal Prasad .(P.W.4) did not approach and no sooner he
learnt on 5.12.1986 from Laxmi Kumar Tiwari (P.W.5) that the
amount is'going to be disbursed on the next date, he immediately
prepared complaint and rushed to the Vigilance Office to submit the
same.

In his cross-examination, he has stated the news regarding
disbursement of the part final amount on 6.12.1986 was given to him
by Laxmi (P.W.3) but he did not state that they have been called with
the bribe amount. He states that as the demand was made in the
month of November, 1986, therefore, upon receipt of information that
16.12.1986, he did not meet

hich such demand

the amount is ge

6‘_ﬁbtfu1, rendering it unsafe to rely

upon the story of dem_an' ti’:tag;(ﬁdepend.ent corroboration.

This is more so 'because even according to the two

complainants, when Lax celved -dinformation that on 6.12.1986,

he informed Mangal Prasad (P.W.4)

and immediately thereafter @ complaint was prepared even without

~ going to collect the amount on 6.12.1986. Laxmi - Kumar Tiwari

(P.W.5) has not stated that the appellant informed that two
complainants should come with the bribe amount for collection of
their respective part final withdrawal amount on 6.12.1986. The
Statement_of Mangal Prasad (P.W.4) that the demand was made in the
month of November, 1986 itself is highly doubtful. He straightway
prepared 'co.rnplaint and submitted it in the Vigilance Office renders

story of demand doubtful and lays credence to the defence of false

implication, as an act of vengeance, on account of the two

complainants having been subjected to disciplinary action by the

appellant & Inspector of School on 18.10.1986, an incident which
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- GPF account of a teacher L

- competent sanctioning:.

rgans |
- 8 -,!
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took place within a period of less than two months before the date of

submission of complaint.

The evidence of Laxmi Kumar Tiwari (P.W.5) regarding story of

demand needs corroboration because he has deposed in the Court
that he and Mangal Prasad (P.W.4) had submitted an application in
November, 1986 and the appellant was not preparing their bills and
used to demand bribe. According to him, the appeilant had demanded
Rs.200 /- from Mangal and Rs.300/- from this witness. The evidence
of this witness on th_e point of demand, is too vague. He submits that

the appellant was not preparing bills. Present is a case where it is

alleged that when the rapplication

ras submitted at that time

demand was.

for the appellant argues' e D1str1ct Educatlon Officer who

was the Sanctioning Autho ‘e is no evidence on record nor any
suggestien-jgi_ven to the Wit es by{the appellant . But then it was the
burden of the prosecu to: prove that the appellant was the

inl the matter of withdrawal from

e..only evidence which has come on

record is that it was kept vmth the appellant for disbursal under the

arrangement of disbursement of amount. Therefore, the testimony of

Mangal Prasad (P.W.4) and Laxmi Kumar Tiwari (P.W.5) that at the

time when application for part withdrawal was submitted, demand

- was raised, become highly doubtful, more so when the prosecution

has not come with any_evidence that such application was requi_red to
be submitted before the appellant and either he was sanctioning

authority or was forwarding authority without  whose

- recommendation, such demand could not be made. Even the sanction

order ha_s not been.placed on record by the prosecution.

. According to Mangal Prasad (P.W.4) and Laxmi Kumar Tiwari (P.W.5),

after receipt of the amount of part final for disbursement and having -




come to know that the appellant is going to disburse the amount on

6.12.1986, they did not contact the appellant at éll, so as to say that
‘at that at that stage', before disbursement, the appellant demanded
bribe. Thefefore, the story narrated in the complaint that after receipt
of the amount for disbursal, demand was raised by the appellant from
the two complainants becomes highly doubtful and smacks of false

implication.

21. Mangal Prasad (P.W.4} as well as Laxmi Kumar Tiwari (P.W.5), both
| have admitted that at the time when they had gone to meet the
‘ _ appellant on 6.12.1986 in connection with collection of their

4 r'espective amount of p

@ish Dewangan (D.W.1) was

Laxm mar Tiwari, had come to the office fo sllecting their

kept on the table. When ant stated that why thls money is
~ being given; they should t

left the office an.d soon th gllance Team arrived. Shirt of the
appellant was removed 1nmwh1ch Rs 1600/-, the salary of the month

i was recovered. The shirt and the hands both of the appellant were
‘ washed but the colour did not change. He has emphatically stated in
~ his evidence that the appellant did not raise any demand and has
further gone to the extent by saying that the appellant had never

- made any such demand from any teacher. He further deposes that

the Vigilance Team has taken his statement also. It has been stated
oy that at that time, 2 to 3 teachers were also present, whose statement
| were also taken by the 'Vigilance Officer. Those were the teachers of |

‘\ pay center at Champa had come to collect their money. Ih his cross-

~| ". \ examination, he has denied suggestion of recovery of currency notes

‘\ from his pocket. The evidence of this witness, whose presence is
b
\
\




22.

23.

24,
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admitted by both the complainants, is contradictory to the story of
the demand and does not support the story of demand. Moreover, the
prdsecution has not examined the other teachers who were present in

the office at the time of demand.

None of the prosecution witnesses including panch witnesses
/shadow Witnesses, who had gone along with the trap team, have

either overheard any conversation between the appellant and the two

: complainaﬁts nor- have seen the appellant collecting the amount of

bribe from the two appellants.

In view of above disc e, 1 contradiction, improbabilities

implication, it would bé highly unsafe to accept

on story of demand of bribe lby the.appellant from the

of the word “obtained” use
Corruption Act, 1947 [now
was held: (SCC p. 483, para

“12. The position will, however, be different so
far as an offence under Section 5(1) ('d)'read
with Section 5(2) of the Act is concerned. For
such an offence prosecutioh has to prove that
the accused ‘obtained’ the valuable thing or
pecuniéry advantage by corrupt or illegal
meahsi or by otherwise abusing his positioh as
a public servant and that too without the aid of
the statutory presumption under Section 4(1)
of the Act as it is available only in respect of
offences under Sections 5(1)(a) and (b)—and

not under Sections 5(1)(0), (d) or (e) of the Act.
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‘Obtain’ means to secure or gain (something) as
‘the result of request or effort (Shorter Oxford
Dictionary). In case of obtainment the initiative
vests in the person who receives and in that
context a demand or request from him will be a
- primary requisite for an offence under Section
5(1){(d) of the Act unlike an offence under
Section 161 IPC, which, as noticed above, can
be, established by pi‘oof of either ‘acceptance’

or ‘obtainment’.”

Relying upon.the

sion;,. in another decision in the
case of A.Sub

Section 13(1

* thing or pecuniary advantage, the offence
| under Section 13(1) (d) cannot be held to be
established.”
Therefore, in order to come to the conclusion as to whether a
case of conviction is made out, it is required to be seen as to whether
the proéecuﬁon has proved beyond reasonable doubt, the demand

and -acceptance of bribe by the accused.

. The prosecution story of acceptance of bribe amount'by the appellant

also does not inspire 'Confidence and is doubtful from the attending

circumstarices and evidence on record.
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26. Further more, it is 1mprobab1e that while releasing the cash amount
of Rs. 4000/ and Rs.7,500/- to the two complainants, instead of
deducting the bribe amount of Rs.200/- and Rs.300/- from the cash

to be disbursed, the appellant would first get the money disbursed to
them and then separately take cash of RS.IQOO/— and Rs.300/- from
the two .complainants. If the appellant was to collect the bribe amount
while disbursing cash amount, most convenient and clandestine
‘manner Was to deduct Rs. 200/- and Rs.300/- from the cash which
was actually paid to the two complainants on that date. The two
‘_ | complainants and Jagdish Prasad Dewangan (D.W.1) have stated and
S “ it is not d1spute in that both the cornplamants had collected their
| ’ :4000/-. Un-controverted
1) shows that in the

_ : respectwe amoun

the time of incident, the other teachers present is un-

controverted. It, thereforé; ‘corn{s hlghly improbable that in the
presence of so many persd?’ the a ppellant would accept the amount
. of bribe in the mann

adopting a more conveni

st: ed by i the complainants rather than

destine manner of collecting the
. amount of bribe by dedtucting the bribe amount at the time of
~ disbursement. Jagdish Prasad D.ewangan (D.W.1) has.'deposed that
| | after havmg received their respective amount, the two complainants

offered bribe which was refused by the ‘appellant and then they left

the amount on the table and left the office.

27. Recovery of bribe amount from the possession of the appellant is

| renderéd- doubtful because of contradictory version of the members r)f
the trap team and the two complainants. Panch witness R.D. Diwan-
(P.W.7) has stated that upon search being made out by Hemraj Singh

'."!,‘ Parihar (P.W.9), tainted currency notes were recovered from the -

\' pocket of his long shirt (kurta) but thén Hemraj Singh Parihar (P.W.9)

.~ the other panch witness, clearly denies having recovered the currency
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notes from possession of the appellant. He has stated in para-9 of his

evidence that as to who had searched the appellant, he is not able to
recollect and he has also stated that he is not able to correctly
recollect, whether tairited amount were recovered from pocket of
appellant’s shirt or the shirt itself was taken out from his body and
then tainted currency notes were recbvered. He denies recovery of

Rs.1600/- (Salary) from the pocket of the appellant.

Mangal (P.W.4) has come out with another story that SHO
‘ D.L.Markam, DSP searched the appellant and recovered the tainted

currency notes. He also states that along with tainted currency notes,
Ll

other currency notes we covered. However, the independent

panch witness

(P.W.9)_. ‘Thus, there is* ntradiction with regard to the

person who searched the bod ppellant and how currency notes

were recovered. The test ependent panch witnesses does

. not support the complainan
Prasad Dewangan (D.W.1):

story and the evidence of Jagdish

yroves:that a cash amount of Rs.1600/-

\ 1

. which was the appellant’s salary, was found in his pocket. The trap

f ‘_proc.eeding were not conducted fairly because none of the members.
” of the trap team nor the trap panchnama records that during search,
cash amount of Rs.1600 /- was also found in the pocket of appellant.
Therefore, there is serious doubt whether the appellant had handled

the currency notes or it was kept in his pocket and recovered

thercfroin.'

28. In ar_ly case, once the story of demand has been rendered highlly.
‘ | \ doubtful, lacking independent corroboration of demand or acceptance
~ '\.-,-r\ by 'any ihdependent witnesses or dependable and established

\ ) . "
! \ circumstances, doubtful recovery, as discussed above, cannot be
i . .

- ma‘de' a basis to hold the appellant guilty of commission of offence.
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In the case of V. Venkata Subbarao Vs. State represented by

Inspector of police, A.P.7, it has been held that in order to prove the

~ charges under Section 7, 13(1)(d) of the Prevention of Corruption Act,

it is obligatory on the part of the prosecution to prove that the
accused made any demand of bﬁbe and the statutory presumption
under Section 20 of the Prevention of Corruption Act that the accused
has accepted the money towards bribe cannot be accepted unless and
until it is proved that there was some motive or reward for which the
demand of bribe was made and the demand of bribe is proved. In the
case of T. Subramanian Vs, State of T.N.8, it has been held that

‘‘‘‘‘

mere proof of recelp; ceused in absence of proof of

the Complainént was not d beyond reasonable doubt, the

rule of presumption thatl was accepted as bribe could not
be resorted in order to

Vs. State (Delhi Admm stra

ccused. In the case of Suraj Mal

;7 1t has been held. that in case of

bribery, mere recovery of:moneydivorced from the circumstances
under which it is paid, it would not sufficient to convict the accused
when the substantive evidence in the case, is not reliable. In Jagdish

Chandr_a Makhija Vs. State of Madhya Pradesh!! it has been held

~ that in a trap case when initial part of the story of demand and offer

is found to be untrustworthy, testimony of the complainant cannot be

aecepted._ '

. View taken in the case of Suraj Mal (supra), was reiteratéd in the
‘case of C. M. Girish Babu Vs. CBI, Cochin, High Court of Kerala12,

-7 (2006) 13 SCC 305

' 8(2006) 1 SCC 401
9 (1975) 2 SCC 227

10 AIR 1979 SC 1408
11 1990 M.P.L.J. 239
12 (2009) 3 SCC 779
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holding that mere recovery of tainted money divorced from the
circumstances under which it is paid is not sufficient to convict the
accused When the substantive evidence in the case is not reliable. The
mere recovery by itself cannot prove the charge of the prosecution
against the accused, in the absence of reliable evidence to prove
payment of bribe or to show that the accused voluntarily accepted the

money knowing it to be bribe.

The submission of learned counsel for the State that presﬁmption is

required to be drawn of accepting the bribe amount as illegal

gratification, deserves rejection as the demand itself has not been

, the appeal is allowed. Impugned judgnj; +of conviction

rder of sentence is ‘set aside and is hereby set aside.

sd/-

Manindra Mohan Shrivastava
T Judge \,___,_,_)_-:_:
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