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HIGH COURT OF CHHATTISGARH AT BILASPUR

ACQUITTAL APPEAL NO. 163 OF 2009

APPELLANT : Executlve Engineer (O&M)
(Complainant) o C.S.E.B. Sakti

'VERSUS - ’l
RESPONDENT - - Gopal Das Mahant !
{Accused) - ‘ : DR r

Present: Mr. M.D. Sharma Ag_;ly{ocate, for the Appéllanf—.
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(Single :Hon'ble :

JUDGEMENT
( ©5-01-2015)

“has been. preferrt;d by th-e'.? »
f acquittal dated 17.10.2008 o
lectr1c1ty Act), Janjglr D1str1ct .
y Criminal Case No. 26/2008, i
whereby the Responden: iﬂ'as aéqultted of the charge under -

Section 135(a) of the Electricity Ac 003.
o 1S A A B

(1)
Appellant against the judg

The present Acqu

. passed by the Special J
Janjgir-Champa, in 'Spe‘ i

;2} .Brief facts giving rise to the filing of .-fhe'ﬁii.c_lsta.nt Acquittal -
Appeal as per the complaint are that on- 14.9.2006 at around 2pm o B
‘on a special sudden inspection of the premises of the Respondent at o
village Bélpur by the Executive Engineer (O&M),' C.S.E.B., Sakti,
along with other officers and staff of the Electricity Board, it was o \
found that the Respondent héd taken an relectricity connection . |
illegally by directly hookmg 10mm aluminium wire, 100mtr in _ \
Iength from the Low Tension linie of 100KVA and therefrom he was - R
using a submersible pump of SHP for agriculture purpose 1lle_ga11y. ., o
In this connection, it is said that Panchnama and seizure memo was i

: - prepared at the spot. It was held that the Respondent had put the = _f-'- |
Electricity Board to a loss of Rs.10,250/-. Thereafter, a complaint |
case (i.e. '.Special Electricity Criminal Case No.26/2008') was filed -~
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| ‘appearmg aga1

~ therefore, giving the

before the Special Judge (Electricity Act), Janjgir, against the

o Respondent for having committed the offence under Section

:'135(a) of the Electricity Act, 2003, and the matter was put to

trial.

o (3) During the course of trial, four witnesses i.e. PW-1 V.R.

Mourya, Executive Engineer; PW-2 A, K. Dey, Assistant Engineer;
PW-3 Phoolranjan Tigga, Junior Engineer and PW-4 Chhotelal

‘were examined by the prosecution in support of its case.

Statement of the accused Respondent was recorded under.

Section 313 of CrPC in .which he denied the circumstances

conclusion’ vthat the pros,"

case beyond reasonable:

acquitted of the charge leveled

. of the Electricity Act. FegHg T

{5) It is this judgement of acquittal dated 17 .10.2008 against
which the instant Acquittal Appeal has been preferred by the
Appellant '

(6) Learned Counsel for the Appellant Shri M.D. Sharma, has

- submitted that 1n fact the Court below has too ‘technically not

accepting the ‘case of the prosecutlon acquitted the Respondent.
Learned Counsel also submits that. the Court below has not

properly appreciated the oral and documentary evidence adduced

by the prosecutlon and has discarded the admissible evidence

and, in the course, the Court below has decided the matter

contrary to law. Learned Counsel for the Appellant further .

. submitted that it was the duty of the Respondent to prove the

B0 o muo




case of the disputed premises not being his own or at Ieas:c the
Respondent could have put some questions to the prosecution
- witnesses in respect of the ownership and title of the premises
~ being that of the Respondent. It was also contended by the
learned Counsel for the Appellant that the third proviso to
Section 135 of Electricity Act, 2003 clearly giVés a benefit of

presumption to be made and the Court below has totally ignored

the said third proviso to Section 135 of the Electricity Act, 2003

that unless the contrary is proved it has to be presumed that the

accused/Respondent was dishonestly using the electricity of the

he case of the prosecution by itself"

‘ er’prosecution witness v
_ | . per evidence before -thg?Court'
below and that from the
been able to bring out an: nce to the extent of creating a
doubt in the mind of the inging out such facts so as to
disbeli_evé the entire ver:; . r th
insel for the :_App‘ellant submits

above stated reasons, lear
that the instant Acquittaﬂﬂigﬁeﬁaﬁeserves to be .'alloWed and by

setting . aside the order passed by the Court below, the

Respondent be convicted for the offence under Section 135(a) of
the Electricity Act, 2003. |

- In support of his contentions, Counsel for the Appellant has
relied upon the judgements reported in 2001 Cr.L.J. 504; 2009
Cr.L.J. 4100; 2008 Cr.L.J. 4034; 2013 Cr.L.J. (NOC) 441; 2006
(2) Cr.L.J. 1121; AIR 2002 SC 1621 and 2006 (10) SCC 617.

{(7) Considering the contentions put forth by the learned
- Counsel appearing for the Appellant and on perusal of the

materials available on record including the impugned judgement,

if we see the evidences that have been lead on behalf of‘_t‘he:' |

prosecution it reflects that the prosecution has failed to prove its

‘case beyond reasonable doubt and that there are many lacunas

e

Board. Learned Counsel for the Appellant

1\ly“because the independent witness has not

if the Respondent has not

the prosecution witnesses. For the -

a1
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on the part of the prosecution in establishing its case inasmuch
the presence of the Respondent at the inspected premises during
the inspection was found to be doubtful in view of the
contradictory and conﬂicﬁng statements made by the witnesses
on behalf of the Eleétricity Board. Similarly, the officers of the
Electricity Board who were examined before the Court below gave | |
a testimony that the inspection was conducted in presence of an | ‘ [
independent witness PW-4 Chhotelal. However, the said o
independent witness PW-4 Chhotelal has not supported the case

- of the prosecution in any manner and, therefore, the case of the

prosecution cannot, id to have'b roved with the support ]

by the

~to the prosecution wit 1esses,

eft of electricity by taking

direct connection from tl he Electricity Board from a

aid of 10mm aluminium wire.

a (Ex.P-1) it reflects that the

. distance of around 100mt
'However when we see th
seizure was made only. "'_o" Omtr of wire The prosecution
has failed to give any safis actory ex lanatlon as to why the whole

. . 100mtr wire was not se1z§grﬁ‘ the " e 'inspecting team and that the

‘whereabouts of the remaining wire has also not been disclosed by

the prosecution. Similarly, there is a material contradiction in the

statement of the officers of the Electricity Board regarding the o
distance between the place where the pump was installed and the }

post from where the alleged hooking was made. Thus, the seizure

proceeding initiated by the Electricity Board also gives rise to a

‘great element of doubt.

Similarly, from the evidence of PW-1 V.R. Mourya it also
reflects that there was no seizure of submersible pump cl)r‘-any
 other electrical apparatus which were being used in the alleged :
theft of electricity and thus as regards the assessment of the D

‘in.spectin_g team that the Respondent had committed a theft of

5HP of electricity, the same cannot be said to have been properly
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done as there was no equipment/machinery was seized on-the B ,
~basis of which it could be said that the theft was that of SHP.
This act on the part of the prosecution also gives rise to a great
.eleme'nt of doubt on the alleged story of theft. At the same time,
there is no signature of the inquiring officer, who had conducted
the inspection proceeding, in any of the documents regarding the

alleged inspection proceeding to show whether it were prepared at

S

the spot or at a different location and that also there is no

—_—

signature of the Respondent in any of the document so prepared.

Similarly, from the testimony of PW-3 Phoolranjan Tigga, it is

revealed that the proceed 1ichnama (Ex.P- 1) has been

done near ,»tih ' eside the r¢ : .l o [

~at the time of.:p of Panchnama (Ex.P- 1) and

: other documents loses 1t_

as failed to establish the fact |
had installed the said S5HP

osecution has also failed to

In addition, the pro
that it was the Respon,

submersible pump. Slmlar
‘establish the fact tha’c‘\w i ‘ected field where the said

_ 'submers1b1e pump was alle i;fll g%mg used by the Respondent
in-fact belonged to the Respondent. No articles alleged to have

been used in the theft were seized in the course of inspection.
From the testimony of the prosecution witnesses, particularly, .
PW-1 V.R. Mourya, it is clear that they have not verified as to |
whether the inspected premises where the said pump is said to
- have been used was in fact belonged to the Respondent or not.
The prosecution has also failed to establish by producing any
document/revenue record to ascertain the fact that the inspected
- premises belonged to the Respondent. No revenue record .or'the
evidence of Patwari has been adduced by the prosecution in this
regard. Thus, the ownership of the premises where the alleged
~ theft of electricity was committed has also not been established.

by the prosecution. Similarly, there is aiso a great element of
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. missing links in respect of entry, search and seizure conducted
by the officers of the Electricity Board at the .premises of the |
Respondent to which there is no satisfactory explanation. Thus, g
the case of the prosecution in respect of committing the offence of »

theft of electricity by the Respondent is not established or proved.

(8) Ifwe peruse the provisions of the Electricity Act, 2003, it is
_evidently clear that Section 135 deals with the theft of electricity an
offences and penaities therein. After report of the theit of _ !

~ electricity, cognizance of the offence under the Electricity Act is

taken as per the prov131on of Sectlon 151 of the said Act which

deals as to h has to be taken. For

!
I
|
duced herein R
|
|
|

151. Cognizance
ognizance of an off
upon a complaint
Government or App

- officer authorized by &

2 ~an Electrical Inspec
company, as the case

le under this Act except
" made by- Appropriate
amission or any of their
hief Electrical Inspector or

1 [Provided that tl 12

e B an offence pumshablel_:,n his Act upon a report of a

«#) . - - police officer filed unde[r?fgc ion. .}73 of the Code of Criminal
ﬁf’ﬁ =y R Procedure, 1973:

Provided further that a special court constituted
under section 153 shall be competent to take cognizance of
an offence without. the accused being committed to it for
trial.]”

(9) After taking cognizance of the offence, the matter is placed .
before the Special Court constituted for this purpose by the State : *"e
' Government as per the provision of 153 of the Electricity Act. |
Further, if we see the Rules framed under the Electricity Act,
2003, known as Chhattisgarh State Electricity Rule, 2006 (for
~short, 'the Rules of 2006') which came into force with effect from S
22.03.2006, Rule 5 deals with entry, search and seizure in

respect of the unauthorized use and theft of electricity, which is

reproduced below:-




“5. (i) For the purpose of detection of theft as defined in
Section 135 of the Act the officer of Board/distribution
licensee are authorised to carry out functions of the entry,
search and seizure as per Section 135 of the Act. Assistant
Electrical Inspector or Chief Electrical Inspector of
Government of Chhattisgarh shall also be authorised for
making entry, search and  seizure for the purpose of
detection of theft.

(ii) The officers, entering, inspecting, breaking open,
searching any place shall record the reasons for doing so in
Form-2. .
(iiif In case the inspection, search and seizure of any
- domestic place or domestic premises is to be carried out as
per sub-section (2) of S ctlon 135 of the Act, the reasons
for domg S k #«in Form 3 by the
{ ‘ \ ‘ Engineer of

Similarly, Rule 3 Rules of 2006 lays on the

procedure as to how ass harges for unauthorized use
and theft of electricits
enumerated. For ready ref 1e relevant portion of Rule-7 is

‘reproduced herein under:

“7. (i) On inspection premises, if any consumer or
person is found to%in ulgeﬁm unauthorized use of
electricity, the assessing officer, taking into consideration
the facts and circumstances of the case, shall may a
provisional assessment of the charge payable by the owner
or occupier the premises who is benefited by indulging in
unauthorized use of energy may have given benefit to any
other person.

(i) The provisional assessment shall be made by the
assessing officer and the provisional assessment order shall
be served upon the person in occupation or possession or
incharge of the place or premises in Form 5.

(iiij For the purpose of assessment, the following officers
shall be the assessment officers:-

(a) Chief Electrical Inspector or an officer
authorized by the Chief Electrical Inspector not
below the rank of Assistant Electrical
Inspector.

(b) Following officers of Board or distribution
licensee:- :

e

i)ayment thereof has been -




(i) Officers of the rank of
Assistant Engineers for all LT
connection up to 15 KW
connected load.

(iij  Officers of the rank of
Executive Engineers for all LT
connections of more than 15 KW
connected load.

(i) Officer of the rank of
Superintending Engineers and
above for all HT conmections: ......

r
~

(iv) The provisional order of assessment made by the
assessing officer shall be served upon the person within a
period of th '»dat(? of 1nspect1on

éssmg Officer may fmally
taking into consideration
al acceptance of the
onth of the date of the order
ever, the assessing officer if
allow personal hearing to

of the prov1s1ona1

pass a final order i
the objections/ acce
person/consumer wi
of provisional assess
he considers so necs
the person/ consume

(10) On perusal of the mﬂ@ng@ﬁrand the documents that have

" been brought before the Court below, it is evidently clear that on
the date of inspection i.e. on 14.9.2006, the inspecting squad has | | |
not given intimation to the Respondent as is required under
Form-2 of the Rules of 2006 nor had the inspecting squad 'a
intimated the Respondent or his family members about the |
purpose of inspecting their premises as is required under Form-3
of the Rules of 2006, which is a mandatory requirement under
the said Rules as is envisaged under Part-1lI of the said Rules. I

. Further, the provisions of Section 7 of the Rules of 2006 clearlyr
deals with the steps to be takeﬁ, immediately after the insﬁéétidn
when it is found that there was an unauthorized" use of
'electriéity. As per Section 7 of the Rules of 2006, the_aséessing

~officer taking into consideration the facts and circumstances of




the case shall make a provisional assessment of the charge
payable by the owner or occupier of the premises on account of
the unauthorized use of electricity and the same has to be served
upon the person in occupatidn or possession of the said premises
within a period of three days. Thereafter, the concerned violator/
user of the unauthorized electricity shall be given an opportunity

to file his objection to the provisional assessment within a period

of seven days whereby the person concerned may either accept

—x
~

L the assessment in whole or in palit and thereafter the Officer may

pass a final order taking into consideration the objections of the

of the Electricity Act, 2003.
The prosécution hasn o establish that as to how thé
requiremehts of the ma ovisions of the Electricity Act,
2003 and the Rules of

with. In view of the faé

ed therein have been complied
€.is a clear nonwcom'pliance. of
the mandatory complian _ pf;)visions of the Rules of 2006
framed under the Elemﬁ@mﬁ% 2003, the entire proceeding
allegedly initiated by the officers of the Electricity Board : glves rise |

to a great element of doubt.

(11) Thus, firstly the présecution has miserably failed to
establish its case and secondly the prosecution has failed to
comply with many mandatory requirements of the provisions of
the Electricity Act, 2003 and the Rules of 2006 framed therein
| and, therefore, for the foregoiﬁg reasons and the evidences which
have come on record, it can be ‘sarfely concluded that there is no
perversity in the judgment of the Court below as it cannot be said
B that the impugned judgment is not based on the evidence or the
~evidence on record has not been properly appreciated by the

“Court below which may warrant interference by this Court. o /
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(12) In the instant case, learned Counsel for the Appellant has
'relied upon the matter of State Govt. of NCT of Delhi Vs. Sunil _dnd
Another [2001 Cr.L.J. 504]. Relying upon Para-19 of the said
judgement, learned Counsel for the Appellant submitted that the
requiremenf of calling upon independent and relied upon
witnesses to lead evidence to prove the case of the prosecution
would not be necessary, particularly, when the proceedings have
been drawn under the provisions ‘df the Electricity Act, 2003. But,
the same would had been required if it is a case where certain

specific seizure to be d

>pendent witnes:

presence ot

- Simila arned Counsel for the Appellaiit
dex 1d Haryana High Cot

?der Pal & Ors. "Vs::' State of

the. Appellant stressed upon

Para-17, so far as the sea eizure is concerned.

However, the said, of the learned Counsel for the

e reason that a plain perusal

of the provisions sub-section 5. of Section 100 of CrPC _Cléarly

el T W

envisages the fact that the provisions of requirement of an

independent witness is for both the instances, i.e., for search as -
wéll as for seizure. If we read the entire Section, i.e., Section 100
of CrPC and the said sub-section enumerated therein it would
clearly show that the intention of the legislators requiring an
independent witness was to show that whatever action has been
taken by the team conducting search and seizure act in an
* unbiased manner and are arbitrary or have made. 6ut a false-
| complaint only on papers so as to implicate a per‘son.' The
persons of an independent and respectable inhabitant of the
locality would prove the fact of search as well as the findings
made in the course of the search. Hence, the said judgements |

would also not come to the aid of the Appellant.

TN




- {13) Learned Counsel for the Appellant has further relied uponv
the decision rendered by Gujrat High Court in “Gopalbhai
" Chandubhai Rana Vs. State of Gujarat” reported in 2008 Cr.L.J.
4034, wherein the Counsel for the Appellant relied upon in Para-
11 of the said judgement and relying upon the said judgement,
learned Counsel for the Appellant tried to emphasize the fact that
th‘ere was no reason whatsoever to disbelieve the evidence lead by }
the prosecution witnesses, pa&’ticul_arly, the officers of the
Electricity Board and, therefore, the judgement of acquitta__l_'
granted by the Court.below des:

prosecution witness was d by the Court on account of

various contradictions there amongst the evidences of

the prosecution witness he benefit of which given to the

accused person. As s said, judgement cannot be made N
applicable to the facts ant case. oy

Wﬁa ”\ﬁa{’?
(14) Similarly, learned Counsel for the Appellant in addition has

relied upon the following judgements with regard to the

dishelieving of the prosecution witnesses:-

+ 2013 Cr.L.J. (NOC) 441 (KAR.} - Ningappa Parmahna.
Curikar Vs. State. ' '

« 2006 (2) Cr.L.J. 1121- Radha Mohan Singh Vs. State of U.P.

+ AIR 2002 SC 1621 - Bhagwan Singh & Ors Vs. State of M.P.

« 2006 (10) SCC 617 (Para-5) — V.N. Ratheesh Vs. State of
Kerala. A . .
These judgements have been cited by the learned Counsel

for the Appellant to show the powers of the High Court to
‘interfere in a judgement of acquittal in the event if the finding |
arrived at by the Court below is perverse, contrary to evidence. |

However, if we peruse the finding of the Court below it would
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_ ~ciearly show that the Court below in fact has considered -the
~.evidences which have come before the Court below very minutely
and has reached to a conclusion on the basis of the assessment
made. Thus, it cannot be said that the findings are baseless or
are contrary to the evidence on record. As such, the judgements
cited by the Counsel for the Appellant would not be of any

assistance to the Appellant in the facts of the present case.

(15) It is settled position of law that in an appeal against an

~order of acquittal only in exceptional cases where there are

compelling circumstances

ourt mterfere with the

found to be p 1. the Apg
Recently, Hon'ble the Suprerne Court in the

appellate Court should ,d'}fhe presumption of :'innocence
of the accused and fu

the presumption of his in

e trial Court's acquittal bolsters
nterference in a routine manner
where the other view i

are good reasons for in

(16) Once there is an &fﬂgﬁdﬂﬁ%quittal in favour of the alleged

accused person, the same should not be interfered with very _

lightly unless there is a prima facie strong case with cogent,
sufficient ‘and substantial proof in favour of thé prosecution
brought before the Court below and which has not been
considered or has been overlooked by the Court below, only then

can the ordei‘ of acquittal have a scope of interference.

The law in this regard is by now well settled in a series of
judgement of the Hon'ble Supreme Court- wherein the Supreme
Court has in very categorical terms held that whenever there is
‘an order of acquittal, the higher Courts not to ﬁpset the holding

without there being very convincing reasons and comprehensive

considerations.

and the judgment under appeal is

hould be avoided, unless there ‘

‘ \,-;,__4,;,‘_;.-M I
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That while reappreciating and reconsidering the evidence

upon which the order of acquittal is based, certain other

principles pertaining to other facets are to be borne in mind.

An appellate Court, however, must bear in mind that in
case of acquittal, there is double presumption in favour of the
accused. Firstly, the presumption of innocence is available to him
under the fundamental principle of criminal .ju'risprudence that
every person shall be presumed to be innocent unless he is
proved guilty by a competent court of law. Secondly, the accused
having secured his acqulttal the presumpt1or1 of his innocence is

ned by trial Court.

If two reasonable conclusions are possiw .on the basis of

. 2007 (4) SCC 415 mea v. State of Karnataka.

-« 2012 (1) SCC 602 - State of Rajasthan v. Shera Ram.

« 2013 (5) SCC 705 - Shivasharanappa v. State of Karnataka.

» AIR 2009 SC 1542 (Para 12) — State of Punjab v. Sukhchain
Singh & Anr. o : '

* 2012 (6) SCC 589 (Para-27) — Rohtash v. State of Haryana..

(L7} Thus, for the foregoing reasons, this Court is of the

considered view that the finding arrived at by the Court below is

purely in accordance with law and the Court below has not
- committed any error of law in reachlng to the said conclusion of

acquitting the Respondent of the charge leveled against him

under Section 135(a) of the Electricity Act, 2003.

,(18) The Appeal thus fails and is accordmgly dlsmlssed bemg '

J R
totally devoid of merits. Sd/- _/-

... P.sam Koshy
o Judge
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