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1. The Appellant in the mstantAppeaI has challenged the Judgment of

con\;nctlon and order of sentence dated 15.09.1999 passed by the

Additional Sessions Judge, Bematta, District Durg in- S.T. No. 298 of 98

‘ wheteby the Appella'nt etcod convicted for the offence.u/s_ 302 of IPC and

sentenced to undergo rig'orous' imprisonment for life with fine of Rs. 500/-

~ with default stipulations.
2. On 02 07.1998 around 7.20 in the mornlng an FIR was Iodged at
Pollce Statlon Berala, Dlstrlct Durg by RanJeet Gond (PW— ) wherein thel B

‘Appellant ‘accused was named of having committed the offence

punishable under ‘Section 302 of IPC. According to the comp[alnant

. Ranjeet (PW -1), on the fateful day i.e. 01.07.1998, When the ccmplalnant

came home from his work he found his father !ylng |n a-cot and he was
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informed by his mother PW-4 that his father had just vomited blood. He

immegdiately went to his father and on questioning, his father informed him

~ that l‘e was assaulted by the Appellant with a Lathi. Subsequen’tly in the

E evenlng around 9 Oclook hlS father dled and the complatnant rnformed

the same to the Kotwar who in turn mformed the Sarpanch of the V|Ilage.

On the next day morning l.e. 02.07.1998 the comp!ainant could Iodge the

FlR Eix P-1. The Police registered ah' FIR as Crime no. 94/98 making the

Appellant accused for the offence punlshable under Section 302 of IPC.

- 3. | Later on the matter was comm|tted to the Sessmns Court where it

was | regastered as. S.T. No. 298/98 and the Sessrons Court after

co_mlusron of the trlal vrde its. order dated 15.09. 1999 held that the

oharge 'levelled against the-_Ap_'peIlant _acoused is p_roved and finding the

~ Appellant guilty for the 'offénoe."o_u_hlshable under Section 302 of IPC

convicted him for the said_otferz_fce_'and sentenced him to undergo rigorous

“imprisonment for life Wzi_th'i-,'_fine.':;of Rs500 in default, to further undergo

rigorous imprisonment for two months.

-

4.  Counsel for the Appellant submitted that the finding arrived at by

~ the Court below was purely on the basis of circumstantial evidence and

also the alleged dylng declaration made by the deceased before PW-1
and PW-4, Counsel for the Appellant submitted that in fact the
prosecution has not b_eeh able to establish its case beyond reasonable

doubt for convicting the"AppeIIant for the offence under Section 302 of

IPC. He further submitted that there is no concrete proof or evidence led

b_,y'the' prosecution by w_hi'ch it could be established that it was the
Appellant alone who assaulted the deceased nor is there any evidence by

which the cause of deat'h_can be attributed to the assault, if,_any, made by

-the Appellaht. Counsel for the Appellant further submltted that a plain
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perusal of the deposition of PW-1 and PW-4 by itself would show: that

there are large number of discrepancies, contradictions and omissions in

- their depositions partlcularly in respect of the dying declaration and

therefore the version of PW-1 and PW-4 gets doubtful In addltlon to that,

PW—'l and PW-4 are the i_'nterested witnesses.in as much as PW—1 is the

son and PW-4 is the wife of the deceased and therefore'the benefit of

doubt should go in favou.r of the Appellant.

_5. ; Jhe State counsel on the contrary opposmg the submissions made

by the counsel for the Appellant submltted that the Appellant had a land

dlspute wuth the deceased in respect of a land belonglng to the accused

__Appellant which the deceased had purchased about 20- 25 years earlier to

the date of incident. It is alleged that the deceased had fraudulently got
the sale deed executed |n respect of the land belonging to the appellant.
and therefore there was a flght gomg on for the said land for quite
sometlme and elther party Was obstrUCtmg the cultivation of the said land.

It was with the lntentlon of cultlvatlon on 01. 07 1998 the deceased had
gone to the field Where |t is said that there was a flght between the

Appellant and the deceased and the Appellant gave Lathi blows to the

deceased causing grievous injuries. Later on, in the evening around 9

O'clock the deceased died. According to the counsel for the State, the
Appeliant is said to have assaulted the deceased and the deceased is
said to have vomited blood. After sometrme when son of the deceased

Ranjit (PW-1) came to the house he was informed by the wife of the

~deceased i.e. mother of PW-1 that the deceased is not well and that a

little earlier he had vomited blood. Upon being asked by PW-1, the

deceased is said to have mformed that he was assaulted by the Appellant

with a Lathi causing |njur1es State Counse! further submltted that the said.




"-‘

4

statement of the deceased to PW-1 and PW-4 is a clear oral dying

declaration by which itself the oftence committed by the Appellant stands

~established.

6.  State counsel furt_h'er referring to the deposition of PW-6 and PW-7

tried to establish the fact that there was a fight between appellant and
deceased and therefore the circumstances lead us to reach a conclusion

that in the course of fight between Appellant and deceased, the

Appellapkis said to have assaulted the deceased with Lathi on account of

which the deceased recerved mjurres Whlch Iater on proved to be fatal.

Thus acoordlng to 4he counsel for the State, the Appellant has been:

-rlghtly' convicted for the offence under Section 302 of lPC and the

|mpugned order passed by the Court below does not warrant any

- interference and the appeal- deserves to be rejected.

7. After hearing the arguments of the partles and on perusal of the

 evidences Whlch have come on record rt would show that PW-1, the son

of the deceased in his statements |n very categorical term hasdeposed

that on 01.07.1998 in 'the evening when he came from work he found his

father sleeping on the cot and his mother said that his father had vomited

blood a little earlier. Whe'n PW-1 asked his father as to what happened,

the deceased informed him that he was assaulted by the Appellant with
 Lathi. PW-1 further stated of finding injuries on the leg, stomach, chest

and back of the deceased. The evidence ot PW-3 establlshes the fact

that on the date of incident in the evening PW-3 found the deceased
s»ittin'g near his house and the Appellant was standing near the deceased

with a Lathi in his hand. PW-4 like PW-1 also is the witness before whom

.. an oral dying declaration was made by the deceaséd. |, Similarly, the

deposmon of PW-6 and PW—7 establishes the fact that there was a fight
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between Appellant and deceased over the Iand‘
8. A perusal of Ex.P-6 i.e. Postmortem report conducted by Dr. M. C.
_ Patela (PW-8) shows the following injuries:
.Rigar mortis +veboth lower limb & upper limb, Swelling +ve on the
right \Evrist, joint lower end of right radius and ulna fractured.

t'
‘ i) Lacerated wound 1 ¥z cm X %z cm left leg ext. aspect.

i) Abrasion 1 % cm X 1 cm-right arm ext. Aspect.

i Contusron 16 cm X 2 cm ext aspect of right arm.
o /g - f iv) Contusmn 11 cm X 4 cm Ieft Ternparo -parietal region of the

[ :
' 4. head obliquely directed.
' The doctor further held that the cause of death Was ‘hecause of

. 'J
i ;
\

coma due to head |nJur|es and the tlme of death was 18 to 30 hours

. t
i  before the postmortem havmg been conducted at around 3. 35 p.m. on
| 02 07 1998.
9.  From the e\udence whrch have come on record except forthe

I ; -statement of PW-6 and PWT that there was a fight/altercation on

account of land dlspute between the appellant and the deceased,

~ addition to the two oral dylng declarations made before PW- 1 and PW-4,
there is not much which has. been produced by the prosecution in the
course of the evidence t.o substantiate the fact that it was the Appellant

himﬁself who had assaulted the deceased. A perusal of the deposition of

PW-6 would show that immediately after the fight/altercation, the

. Appellant went to PW-6 and informed him about the fight/altercation and
‘ salso showed -the .-Lath.i and Basula which he had snatched from the
deceased. This fact g.oes to show that, when the Appeilant had gone to

- PW-6, he was not aware about the gravity of the injuries sustained by the

deceased and it was for this reason he had admitted that there was a fight
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be@ee'n him and the deceased and he had snetched lathi an_d Basula
from the deceased or else the Appellant would definitely not have
iefOrmed PW-6 about the altercation nor would the Appellant have
Inforéme_d PW-6 that he had snatched the Lathi ahd Basula.belonging to
the Adeceased. Except for the circumstances of the Appellant having
altercation/ffight with the deceased, there is no other independent W"i'theﬂss

or proof by which it could be established that it was the Appellaht himself

who had assaulted th_e:_de_c_;eesed.'- The deposition of PW-1 in Paragraph 4

_Cleaj;rly estab[:shesthefact tﬁet there was 7'e'5lqleg: pending dispute over the

Ian_di-befszeen the Appellant and the deceased and that the deceased was

restrained by his family members from going to the said field yet ignoring

the caution of the family members, the Appellant went to the disputed field

for cultivation and there it ;-_appea'rs’ that the fight took place with the

Appellant. Similar stateme_r,:l‘:t__fel_se_hjas been made by PW-4, the wife of

the deceased.

‘:-h;ee__qs-i_’.consideration is the fact that the

conduct of the Appellent itself establishes the fact that the Appellant
never intended to kill the deceased. Further, the evidence of PW-3 also
establishes the fact that fhe Appellant himself was standing at the place
where the deceased was sitting and the Appellant had a Lathi in his
'hand. According to PW-3, it was he who had dropped the deceased at his
house establishes the fact that the deceased at that point of time was not
unconscibus and that he was able to move and that is why the deceased
@ouid travel from‘the place of incident to his house on the b'icycle of PW-3.

The deceased could have easily informed PW-3 about the 'as_sault made

- by the Appellant accused.

11. From the overall evidences which have come on record it also
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establishes that the deceased was able to sit and __walk which supports
the. coh‘tention of the Appellant that if at all if it is to be accepted that it is
_the Appeliant who had assaulted the deceased, it would establish the fact
that the Appellant never had any intention of killing the deceased but it
was only in the heat of passion because of the fact that the deceased in
spite of being warned by PW-1 and PW-4 of not going to the field had

gone t‘o the field and in the course had a fight with the Appeliant accused.

12. For= the foregomg reasons even if there is no direct evidence
(_ o i agalnst the Appellant of havmg assaulted the deceased the case of the
prosecutloh to the extent of the Appellant having assaulted the deceased
:|s establ:shed from the statement of PW-t and PW-4 before whom there

l
was an oral dying declaratlon made by the deceased and the other

cwcumstance which completes the chain of the events is that the
Appellant was found standlng near the deceased with a Lathi in his hand
when PW-3 reached the spot

13.  Further, the Appellant himself has accepted before PW-6 that there

was a fight/altercation bet'ween him and the deceased on the fateful day

and he had snatched Lathi and Basula from the deceased. - With the

aforesaid chain of events and with the oral dying declaration made by the

deceased before PW-1 and PW-4 alone, it cannot be safely concluded

" that the Prosecution has'bee_n able to prove the charge under Section 302
of IPC agalnst the Appellant beyond all reasonable doubt

t 14. An overall perusal of the records would establish the fact that the

cfonvilctlon of the Appellant was purely on the basis of cwcumstantlal.

e\ndence but the fact remalns that there was a substantlal gap of time

| between the time of incident and the death of deceased.)_ Similarly, the

evidence also revels that'the' physical condition” of the deceased at the
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_ relevant point of time did not appear to be serious for the reason that the

deceased went home on a bicycle of PW-3 which by itself proves the fact

that he was able to sit and walk. From the evidence it also appears that

the deceased was not given proper medical attention promptly which

could |have also 'bee.n a ground for his death. The evidence further

reveals that the family members of the deceased themselves had
restrained the deceased from going té the field of the Appellant- because
of the long pendrng dlspute over the Iand yet ignoring their warning the
deceased hrmself went to the freld glvmg nse to the frght/altercatron which

l .
leads us tt) infer that.it was the deceased who had started the fight and in

*the course the Appellant mrght have snatched the agrrcultural equipment

from the deceased and assa_ulted hlrn. Further the evidence of the other
witnesses also show tha't whzen itheyf'.had passed by the place of incident,

they saw the deceased sittl'n'g‘and=the appellant standing ne'arby carrying

~ Lathi in his hand. It establrshes the fact that the Appellant never intended

.to kill the deceased but the deceased incidentally died after sometime

Whlch also forces us to infer that the Appellant had assaulted the.

_ deceased ina flt_of anger._ All the above narrated factors lead us to draw

the conclusion that the Appellant might have known that the injury caused
by him may cause death of the deceased but he had no intention to kill

the deceased. This forces us to draw an inference that it was a case

which would fall within the ambit of Section 304 Part-1l of IPC in as much

as it could be a case of culpable homicide not amounting to murder.

45. Accordrngly, conviction of the Appellant for the offence under

Section 302 of IPC having not been established beyond reasonable doubt

the same is set asrde However the Appellant is found gurlty of having

committed the offence punishable under Section 304 Part-ll of IPC and
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accor@lingly he is convicted for the offence under Sec’tion 304 Part-ll of

IPC and sentenced to u'ndergo rigorous imprisonment for five years. The

~bail granted to the Appellant though stood cancelled vide order dated

09.09.2014 yet till date the Appellant does not appear to have been

arrested and therefore the Appellant is directed to surrender forthwith
before the Court below or he will be taken ‘into custody by the Police
Authorities for serving out the remain‘Ing period of sentence.

16. ?‘A_Ppeal thus partly succeeds.
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