. \ e‘l
Ghe%\""‘“.-ﬁ&“

o | o Q:w.s;@n Bench ¢ (i ffn
qTgEg :‘ a:m g y%m 3o wmmzr JEC:

,,,f" | . mﬁt:rﬁ m’ra gnw QT ‘3( /1993 - - ‘f

_ aitﬁﬁrair‘%m i n FeH :m{ aﬁ’m ﬁrﬁr ca“r &rm SIE(ZR‘ ay 2
-y : G 35 22 Am, |
! S - 2 T a‘q:. rmxm' TR Eé’r ﬂmr mtm 5
T | 39 21 &, E

Gy e ﬁara”r——nm B ind 'emrﬂg ﬁ‘rmr
ﬁamwr,ﬁlﬁr~ﬁﬁmurssr.g.g |

R Ap AR ki am”raraﬂ’ o ALy g‘ﬁst m-—-f

trrrr o aarr

b |  so2s Wrdofo FTI BTETATH vE 500/4:. afg. 1r”r c«'ﬂir/«
' - S arzn%r /T A o 9T &Y OTE &1

| arfﬁﬁﬁa a9 asrtram.
324 /34 ATodoTHD c‘z“r AT BT A%H GTTTETH ©
T QYA aar¥ss arg e | =

.m.‘l‘ﬂarﬁ m‘rﬁ 3r=rm'a HTTT nqm gf5aT o Far-

U S



HIGH COURT OF CHHATTISGARH, BILASPUR

D.B.: HON BLE SHRI NAVIN SINHA, ACTING CHIEF JUSTICE &
HON BLE SHRI P. SAM KOSHY, J.

Criminal Appeal No. 2796 OF 1998

APPELLANTS Kallu alias Santosh and Another
Versus
RESPONDENT State of Madhya Pradesh (Now
« - Chhattlsgarh)

Appearance IR
“Ms. Renu Kochar Advocate for the Appellants T :
Mr. Ravindra Agrawal Panei Lawyer for the State/respondent.

_ JUDGMENT .
(Passgd’pn gn:d(_of February, 2015)

Following Judgment of the;.__‘Court was dictated on Board by

NAVIN SINHA, ACTING ch’k‘f .;-35

1. The two Appellants: “é.ta.nd; 'convicted under Sections 302/34 and
324/34 IPC by the First Additional Sessions Judge, Brfaspur in

Sessions Trial No.437 of 1997 dated 13.11. 1998

- 2. The Appellants who are brothers along with their third brother Anil

Kumar are stated to have assaulted the deceased Lalit Mohan Dey and
PW 5 Subrat Dey on 14.7.1997 in the fields. Anil Kumar has been
acquit;ted giving him the benefit of doubt. The FIR, Exhibit P-1 was

lodged the same morning by PW 1, Ram Kumar. Appellant No.1 is




alleged to have assaulted with Tangia on the head while the other two

are alleged to have assaulted with /athis. The MLC of Lalit Mohan Dey,

Exhit:)it P-21 was cond,uoted by PW 14 on 14.7.1997 and revealed

' injuri;es on the left and right parietal region, lacerated wound on the

dorsial surface of right paim with diffuse swelling. The deceased expired

on 55.7.1997. The ihquest report was marked Exhibit P10. The

postmortem report Exhibit P- 13, conducted by PW-11, Dr. Vijay Kumar

ht paraetat and '_temporal bone, fracture of

%.

The MLC of PVV 9, Subrat Dey, revealed Cut Wound on right

'""oé&rietal region, cut Wo-und on th‘e-nght year and cut wound on the right

parleto temporal regton On the oonfessron of Appellant No.2, a lath/ was

seized along with his sh[rt and trousers The FSL report Exhibit P-35

‘confirmed presence of blood on the same. The Tangi recovered on

.and h|s lungi according 1o the FSL report

confessnon of Appel[ant N

did not conflrm presence of blood

3.  On 12.51999 an objection was raised in appeal on behalf of

Appellant No. 2 that he was a juvenile - below 16 years of age on

) 14.7;.1997 when the occurrence took place. The age of juvenility under
~ the taw as it then existed was 16 years. It was subsequently amended .

by the J_uVeniIe Justice (Care and Protection of Children) Act, 2000 as

18 Qears. Section 2() was added on 22.8.2006 providing that the

juvenile in conflict with law means a juvenile who is alleged to have




committed an offence and has not completed eighteen year of age as on

the date of commission of offence meaning thereby that the objection

could be taken at any stage, including in appeal.

4. . Pursuant to the order dated 15.5.1999, an enq.uiry was directed
regafrding the age of Appellant no.2. By a report dated 9.7.1999,
App%allant No.2 was held to be above 16 years of age but below 17. The

repdrt‘a,ttained finality and was questioned by none.

5. On17 resh applicatio fr_tgiled'”'on behalf of both the

Appell_ants taklng the plea of juvenility on the date of occurrence. The

::Q_._earlrer report dated 9. 7 1999 not havrng been brought to the attention of
the Court fresh orders came to be passed for holdmg enquiry regardrng
age. of both the Appellants as on the date of occurrence. The fresh |
- report dated 18.12. 2014 holds Appellant No.1 to be approximately 16

years of age and Appella_nt No 2_to be approximately 14 years of age on

the date of occurrence. *|n 'View'o'f'the first enquiry of 9.7.1999 having
attalned finality, we need not look in the second report regarding the
Clair;n. of juvenility by Appellant No.2. It stands established that he was a
juvenile on the date of occurrence, 16 years of age. He has remained
| .about 7 years in custody. The allegation against him is of assault by
lathi. Death is not attributed to any assault by him. In view of the fact that
we are'unable to sustain the conviction of Appellant No.1 on merits, the
gonlriction of_ Appellant No.2 under Section 34 IPC automatically

becomes unsustainable as the sole accused. The conviction against him
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would survive only under Section 324 IPC. He has already undergone
more than the maximum period of custody that could have been ordered

against a juvenile.

6. l That leaves the question with regard to the plea juvenility of
I

Appellant N01 According to the report dated 18.12.2014, Appellant

No. 1 is 1% years elder to Appeliant No.2. If that be the correct position

Appellant No. was also a Juvenrle on the date of occurrence.

7. unsel for the State SUbrhits that Appellant No.1 has

\_remamed in custddy for only approximately 2‘/2 years and has not

i’?;.ﬁl_completed three years of custody He therefore cannot be put at par with

Appellant No.2 by glvmg hlm the beneﬂt of havmg already undergone

“maximum period of custody permlss|ble for a juvenile. His case is

therefore required to b__e;;-dec]-ded=-Q__nx-r:r)er|ts.

8. FIR, Exhibit P/1 Was -Iodged on 14.7.1999 by PW 1 Ramkumar. A
bare perusal of the FIR by the naked eye with regard to the narration of

assault by Tangia reveals that originally the name mentioned was Anil

‘Kumar. Kallu has been overwritten. Likewise with regard to the assault

by lathi, originally the name Kallu was written which has been

overwritten by the name Anil Kumar. The overwriting is bold and

’ repetitive' in an attempt to ensure that the earlier name is not readable.

PW 1 in his cross-examination has denied having written in the FIR that

‘he had read the contents and that it had been recorded as narrated by

him.




W\
9. . The next important witness PW 5 Subrat Dey, who is also alleged
to heve been injured, in his cross-examination. stated having told the
P'o!'iee that Anil Kumar, had also assaulted the deceased apart from
Appellant Kallu. PW 6 Ramchandra, the .independent witness on which

the Trial Court has primarily relied, in his chief stated that he saw the

assault from far and in cross-examination stated that it appeared to him

thaf‘ one of them was holding a Tangia without naming anyone

speciffcally. He furth

e “assault took place behind his

back as he was
&

;,;::..--f’I_f'o__ The FIR was the first and correct rendition of the sequence of
‘events even if it is nota ,'e;ﬂ,b_s'te_h'tiel piece of evidence. If there is any

overwriting and/or interbgj[_e.’[_i:_'c}:nffinj;‘the FIR, it is for the prosecution to

explain the same. PW 15Arun Mishra, the Investigating Officer has not

explained why and under eti Ci é@mstances and at what stage the

corrections were madeandoverwntmg done. As it appears from the
anegations prior to overwriting the assault on the head with a Tangia was
made by Anil Kumar. Appellant No.1 assaulted. with Lathi. After the
‘overwriting, the roles changed. _Anil Kumar, on that basis has already
been given the benefit of doubt by acquittal. PW 1, the author.of the FIR

has denied writing that he had read the contents of the FIR which were

. correct. ‘It therefore becomes doubtful as to who was the assailant of

R the deceased, whether it was Anil Kumar or Appellant No.1 Kallu. The

L 3

\ defence has thus been able to create a plausible doubt with regard to

IR




the assailant questioning the veracity of the FIR. The benefit of doubt

has to go to the accused. No explanation is forthcoming from the
prosécution how, why and when the overwriting was done in the FIR. In

the Eéaforesaid background the FSL report not confirming presence of
| : _.
bIooc!j on the Tangia recovered on his confession becomes relevant.

11. IIn (2011) 11 SCC 724 (Mustkeem alias Sirajudeen Vs. State of

Raja:sthan) noticing the overwriting in the seizure memo it was observed
| N » S S g

as follows &

“21. The recovery memos also reﬂect that
L _ - there were overwriting on ‘the’ same which
E -~ -has not'been explained by PW 16 Diwakar
.. Chaturvedi (Investigating Officer). He
;"_1‘-.::adm|tted__ that memos and annexures were
. prepared in his own handwriting but also

~admitted in his cross-examination that the
same were in a different handwriting. This
_f‘,j:-'{"facuna 'should have been explained by the
A -?-prosecutlon more so when the whole case
; ested iny on circumstantial evidence”.

12. ' The issue with regard to overwriting again came to be considered
in (2014) 5 SCC 730 (Muralidhar alias Gidda Vs. State of Karnataka) in
context of a dying declaration holding that it creates suspicion about its

credibility and benefit of doubt is to be given. it was held as follows:

_ : “18. The sanctity is attached to a . dying

SR : , declaration because it comes from the mouth
ERE R R ' of a dying person. If the dying declaration is
. \' _ 3 recorded not directly from the actual words of
| 1 o the maker but as dictated by somebody else,
|| ' in our opinion, this by itself creates a lot of

| 1 suspicion about credibility of such statement

S
T { .




and the prosecution-has to clear the same 10
the satisfaction of the court. The trial court on
overall consideration of the evidence of PW
25, PW 30 and PW 36 coupled with the fact
that there was overwriting about the time at
which the statement was recorded and also
insertion of two names by different ink did not
consider it safe to rely upon the dying
declaration and acquitted the accused for
want of any other evidence. In the
circumstances, in our view, it cannot be said
that the ~view taken by the trial court on the
basis of evidence on record was not a
possible view. The accused were entitled to
the | benefat of doubt Whlch was rightly given to
them by the’ trlal n

_251-.,53_-;._:;"-'ln.concluswn therefore we are of the opinion th.at Appellant No.1
."IS entitled to the benefit of doubt in like manner as given to acquitted
acoused Anil Kumar holdlnd that ailegatlons against him have not been
proved beyond all reasonable doubt Appellant No.2 havmg Completed

over three years of Cg‘lst}ody{rs__:dr:r'eot_e'd to be released unless wanted in

any.other case.

14.: Appellant No.1 is therefore acquitted and directed to be released

immediately subject to the conditions under 437-A Cr.P.C. unless wanted

in any other case.-

15.: The appeal stands disposed.
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