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IN THE HIGH COURT OF JUDICATURE AT BILASPUR (C.G.)

-~

criminal Revision No.Y (5 OF 2003

{ Memorandum of Criminal Revision U/s 397/401 of Cr.P.C.)

. PETITIONER 't Lalit Mahana S/o shrivats Mahana,
' éﬁ.’l‘zgﬁ’?mNT " aged 25 years, resident of Pusore,
P.S. Pusore, Dhstrict Ralgarh, At
present residing at Jarha Hhata
' Manjhwapara,Mini Basti, Bilaspur , -
- Tehgi]l and Dhegtrict Bilaspur (cG).
Versus
“ e | . |
RESPONDENTS : : 1. Santosh Sav S/o Krishn Lal Sav,
ACCUSSEDS s . aged 22 years, rfo Magarpara,

fese

Marargali, Bilaspur .

Ganga Ram s/o late Krtan Sav'.
aged 32 years, -r/o Magarpara,
Marar Gali, Bilaspur (CG).

Subhadra ® Ssghodara Bal Wo
(Wi/o) Late Kirtan Sav,aced 60
years, resident of Magar Para,
Marsr Gali, Bilaspur.

Tu, Savita Sav D/o Iate Kirtan
Sav, .aged 23 years, -resident of
Magar Para, Marar Gali Bl laspur.

5. Ram Ba:l wo Nityanani Sav, aged -
43 years, resident of Village
Pussore near_Jagannath Temple
Raigarh, at present residing at
Marar Gali, Bilaspur, District
~£’llaspu1j (CG) .

6. Snt. Kantdi Bali WO Ganga Ram

© - aged 25 years, resident of
Magar Para,Marar Gali, Ellaspur
Tehsil and pistrict Bilaspur (cG0

7. The state of Chhattisgarh
Through the District Magistrate
Bilaspur (CG).

-~

" MEMORANDUM OF CRIMINAL REVISION UNDER SECTION 397/ 401/015‘

e
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HIGH COURT OF CHHATTISGARH. BILASPUR

Criminal Revision No.358 of 2003

PETITIONER/: Lalit Mah.an-a

: (Injured)/
(Complainant)
o | _ " Versus
RESPONDENTS!: 1. Santosh Sav --
(Accuseds 1 to 6) ' : _
: 2. Ganga Ram
3. Subhadra @ Sahodara Bai
e 4 Ku. SavitaSav
AR 5. Ram Bai

- Smt. Kanti Bai

o *"f‘he _State?-bf*:éﬁh;ﬁéﬁiéga‘*m

Presen1 ,
Mr Anil Slngh Rajput counsel for the appllcant
: ] Mr Malay Kumar Bhadun counsel for non-applicants No.1 t0 6.
l | _ o Mr Mahesh Mishra, Panel Lawyer for the State/non-applicant No.7.
" Division Bench: - E SRR
Hor'ble Mr. T.P. Sharmaand ;'
Hon’ble Mr. C.B. Bajpai, JJ o
ORDER
- (27-1-2015)

) TP Sharma,J -

1. By this revision, the applicant has challenged legality and propnety of the

judgment of acquittal dated 5-7-2003 passed by the 5™ Additional Sess_lons :

_ Judge, Bilaspur, in Sessions Trial No0.313/2001, whereby the trial Court has
acquitted non-applicants No.1 to 6 of the charges under Sections 307 read
with Section 34 & 302 read with Section 34 of the IPC after giving the

T : | benefit of doubt.

L2 As per case of the prosecution, some incident took place between non-

applicant herein & deceased' Sanyasi on 6-6-2001 then she went to Mahila
f _ Thana Bilaspur, and Iodged roznamcha sanha vide Ex. P-7 at 11 55 am.
’J o against Ganga Ram, Savita and mother of Ganga “When the appllcant and
!

S [ _’ _ applicants No.1 to 6 and Smt. Ratna Mahana (PW-2) — sister of the
i |
|
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| T the deceas_ed came to know about the incident, they went to the house of
- Smt._ Ratna Mahana (PW-2)' and were coming from her house, they \r\lere
talking with non-applicants No.1 to 6 about the incident at about 6.30 p.m.
on same day then non-applicant Santosh caused 'injury by knife to
oleceased Sanyasi & Lalit Mahana (PW-‘l_)? the applioant herein, and caused
fatal injuries. Smt. Ratna Mahana {PW-2) came to the spot. Thereafter,
both the injured and the deceased were brought to hospital and police
statlon Lalit Mahana (PW-1) lodged FIR vide Ex.P-1 at Police Station C|V|I
;-'_Llnes Bilaspur. :

>
L

3. Appllcant Lalit Mahana (PW-1) was sent for medical examination vide Ex P-
2. He was exammed by Dr. Lakhan Singh (PW-10) wde Ex.P-34 and

followmg m;unes and symptoms were found on his, person: -
C R . ‘ 4General condltlon very poor |

‘2. Pulse not recordable.

. Blood pressure 90

. 4 Conscious / orlented / restless

| | 5. Punctured wound'lc m x 1/z c.m. on left supra'scapular fegion :
6. Punctured wound 1 c. m X 1/2 c m. on left inter scapular region.
7. Punctured wound 11/2 c.m. x 1/2 ¢.m. on left infra scapular reglon

4; Injured Sanyasi was also examlned by Dr Lakhan Slngh (PW- 10) wde
. ExP-12 and following injuries and symptoms were found on his person. -

L _ 1. General condition very poor.

2. Pulse not recordable.

3. Blood pressure not recordable.
4. Pupil semi-diluted. o
5. Unconscious / no verbal response.
| 6 Punctured wound over right mfra scapular region 1% c.m. x 1/2 c.m. .
= S 7. Punctured wound over left infra scapular region 1 c.m. x % c.m.

_ -~ - 8 Punctured wound two in number 1 c.m. x 1 c.m. and 1 c.m. x % c.m.
. over right side lumber vertebral region.

\
\ _\_ 5. Applicant Lalit Mahana (PW—‘I) was admitted in the hospital and he was
.'."!_\ e \ - treated vide Ex.P-15, During the course of treatment, Sanyasi died. Aftef
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summoning the witnesses vrde Ex.P-3, inquest over the dead body of the
deceased was prepared vide Ex.P-4.

- 8. Dead body' of the deceased was sent for autopsy to the Gmernment
| | o HOSpltal Bilaspur vide Ex.P-16A. Dr. G.L. Arora (PW-12) conducted' |
- autopsy vide Ex.P- 16 and found followzng znjurles -

1. Penetrating wound 1 c.m. x 0.5 c.m. on left infra scapular area.

2. Penetratmg wound 1 cm. x 0.7 c.m, on right infra scapular area.

3. F.’enetratlng wound 1.2 c.m. x 0.5 c.m. on right lumber area near L4

-

trans. process.

- .‘*4, Penetratrng wound 1 c.m: X 0 6 c.m. near L4 spinal process.

7. Inmsed wound on rrght Iung 1 c.m. 0.7 c.m. near entrance of main
bronchus (nght)

8. Incised wound on Ieft -Il'mgk 0.5 ¢.m. x 0.5 ¢.m. Jower lobe, post aspect
~ near medial border. "

Cause of death was card!o resplratory arrest and death was homicidal in
nature

7. During the course of "i‘r‘ives{’i'gation,'fbloodstained cloth of the applicant was
seized vide Ex.P-5. Patwari prepared spot map vide Ex.P-6. Non-applicant
Santosh was taken into custody, he made disclosure statement of knife vide

#

Ex.P-10 and same was recovered at his instance vide Ex.P-11.
Bloodstained cloth of non-applicant Santosh was seized vide Ex.P-18. One,
wooden plank was seized from non-applicant Ganga Ram vide Ex.P-19.

One shirt was seized from non-applicant Ganga Ram vide Ex.P-20. One
wooden 'plank was seized from non-applicant Savita vide Ex.P-21. Clothes
of non-applicant Savita were seized vide Ex.P-22. Cloth of non-applicant
_ - Ram Bai was seized vide Ex.P-23. Sealed clothes of deceased Sanyasi- |
T . were seized vide ExP-24. Seized articles were sent for chemical
examination to the Forensic Science Laboratory vide Ex.P-32 and presence
\ of blood upon the knife has been affirmed by the FSL vide Ex.P-33.
" \ \ ‘\;\ Statements of the witnesses were recorded under Section 161 of the CrPC.

 '1 ‘\\'-_8.  After completion of investigation, charge sheet was filed before the Court of
| Chief Judicial Magistrate, Bilaspur, who committed the case to the Court of
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Sessmns Bilaspur from where the 5" Additional Sessions Judge, Bliaspur

* received the case on transfer for trial.

. In order to prove the guilt of the accused, the prosecution has examined as
: r_nany as 13 witnesses. The accused/non-applicants No.1 to 6 were

examined under Section 313 of the CrPC in which they denied the

circumstances appearing against them, pleaded innocence and false -
- implication in the crime in question. They have taken specific defence that
: both the injured and the_deceased namely Lalit Mahana (PW-1), the

épplicant herein, and Sanyasi, respectively, entered into the house of non-

| appIiCants No.1 to 6, they were holding knife and they tried to assault non-
appllcant Gangaram and others then with a view to save themselves non-

o‘_r6 used some force. They have also taken defence that
the - injured -and the deceased assaulted non- appllcant Savita Sav which

:also gave rise for exercise of the right of private defence _

i After providing oppor-tunlty of heanng to the partles, Ieér__n_ed Additional

" Sessions Judge arrived at a f nding'that the right of exercise of private

~ defence was available to' non apphcants No.1 to 6 and the trial Court has

acqmtted non- applrcants No 1 to 6 by extending the benefit of doubt

. We have heard Iearned counsel for the parties, perused the judgment and

record of the trial Court

| .Learned counsel for the épblieaht yehemently argued that the trial Ceurt
“has acquitted non-applicants No.1 to 6 on extraneous and illogical
“consideration. Chandni Patel (PW-7) & Faguram Patel (PW-8) were

present on the spot, but they have not supported the case of the
prosecution and they have béen declared hostile. Their evidence clearly
reveals that they were suppressing the truth, but the tnal Court has piaced
reliance upon their evidence and thereby committed grave |IlegaI|ty The

trial Court has completely ignored the evidence of Lalit Mahana (PW-1),
who is the applicant herein & the injured witness, and Smit. Ratna Mahana B

(PW-2), who is sister of the deceased, and thereby committed an |Ilegal|ty

| - As per Ex.D-3, two linear abrasions of 5" and 1” on back of left forearm and
~ on left side of neck, respectively, have been noticed upon the body of non-

appl'icant Ganga Ram. Considering the fact that it was trivial in. nature the

~ prosecution was not under obligation to explain the injury. Even otherwise,
. there was no evidence to show that the applicant and his .brbth_er entered
into the house of non-applicants No.1 to 6 and have caused injuries to

them. In absence of such proof and absence of availability of the right of

Page 4 of 8
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exercise of private defence, the trial Court ought to have convicted and
sentenced non-applicants No.1 to 6 for commission of murder of Sanyasr
- and attempt to commit murder of the applicant. - '

13. On the other hand, learned counsel_ for non-applicants No.1 t06 oppo_sed S

the revision and submitted that this is criminal revision at the instance of
private party in which the State has not chosen to file appeal. Therefore,
evidence of the prosecution' witnesses require minute scrutiny. Normally,
ﬁhding of the trial Court is not required to be disturbed unless grave
' illegality is established. In the present case, the trial Court has taken the

view which'was possible on the basis of evidence. The'refovre by taking the -

vieyy favourable to the accused the tnaI Court has not committed any
|Ilegalrty Thrs is not the case in ‘which only the convrctlon of non- appllcants
No. 1 to 6 |s pos3|ble Therefore, the revision at the mstance of prlvate party
ok has. 6 force. Leamed counsel further submitted that evidence of Chandni
?""-?'ffPatel (PW-7) & Faguram Patel (PW-8) clearly reveal that the' applicant and

" his brother entered mto the house of non-appltcants No.1 to 6 and have
caused injuries to them by knrfe and also caused injuries to non-applicant
Ganga Ram and in exercrse of the right of private defence, non-applicants

_ No1 to 6 have used some force Therefore, the trial Court has rightly

_consrdered and acquutted non-applrcants No.1to 6.
- 14. The State counsel also opposed the revision.

15. In order to appreciate the arg uments advanced on behalf of the parties, we
have to examine the evidence adduced on behalf of the prosecution.

. 16.In the present case, death of deceased Sanyasi as a result of injuries

~ sustained by him has not been substantially disputed on behalf of non-,

‘applrcants No.1 to 6. ereW|se fatal i |njur|es caused to the applicant namely
Lalit Mahana (PW 1} have also not been substantlally drsputed on behalf of

non-applicants No.1 to 6. On the other hand also, same stand established

by evidence of Lalit Mahana (PW-1), Smt. Ratna Mahana '(PW-2.), FIR
Ex.P-1, evidence of Dr. Lakhan Singh (PW-10), injury reports Exs.P-34 & P-
12, evidence of Dr. G.L. Arora (PW-12) and autopsy report Ex.P-16.

"'\5"_\\ 17. This is criminal revision at the instance of private party. The State having

\ '\\ﬁ _ N right to file appeal against the judgment of acquittal has not chosen to file
~appeal against the judgment of acquital. Although the revisional Court is
o \ .- . competent to set aside the judgment of acquittal, as held b_y the Supreme

S . .
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Court in the matter of K. Chinnaswamy Reddy v. State of A.P.", but this

jurisdiction should be exercised by the High Court only in exceptional

cases. While dealing with same question, the Supreme Court in the maiter
_ot Bindeshwari Prasad Singh v. State of Bihar? has held that in revision

aQainst acquittal at the instance of a private party, the Cou_rt would not re-

appreciate evidence.

Admittedly, the scope of revision at the instance of a private party against

the judgment of acquittal is limited and is required to be exercised in |

~ exceptional cases. .

19

20.

"z..l.:gﬁj','

22.

L

In the light of aforesaid proposition of law, we have to examine the evidence
adduced on behalf of the prosecutron

Whlle con\nct:ng -the accused the trlal Court has heavily relied upon the
"deqce of Chandni Patel (PW—?) & Faguram Patel (PW-S) As per therr
\ _;_dehce they were present on the spot.

sound of quarrel in front of the house of non- applicant Ganga Ram but he
did not see anybody. If{e:;wes de_c.lared hostile. In para 3 of his evidence,
he has supported the _'cese:'of_ the prosecution, but in para 6, he hés
deposed that applicant Laliti&‘ deceased Sanyasi were holding knife, they
ehtered into the hous"'ég 6f Géhga Rén‘r and were telling that they will kill non-
applicant Savita and erI commrt rape on her, thereafter Savrta shouted for
help then non- apphcant Ganga Ram came out from his room and went
inside the - room of Savita. Faguram Patel (PW-8), ancther alleged
eyewitness, has also substahtial!y deposed same thing.

As per their ev‘idence, firstly, they did not enter into the house of non-

applicants No.1 to 6, they on'ly heard some sound of quarrel, but in their

cross-examination they have deposed that the applicant and his brother

were holding knife, they entered into the house, thereafter, Ganga Ram

came out from his room and entered int_o the room of Savita.

- 23. A person standing outside of the house would not be in a position to see the

incident which took place inside different rooms and which by itself is
sufficient to falsify their evidence. However, unfortunately, the. trial Court

~has heavily relied upon the evidence of these two witnesses and

considering the right of exercise of private defence V.K. Mishra (PW-13)

has admitted that he has prepared requisition form Ex.D-3 for examlnatron

'AIR 1962 SC 1788

*AIR 2002 SC 2807

As per para 2 of the evrdence of Chandnr Patel (PW-7), he heard some
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of accused Ganga Ram and as per medical report, the doctor has noticed

~one 5” long linear abrasion upon back of left forearm and one linear

'ab'rasion of 1" Iength over left side of neck, both were simple in nature. The

Lo - injuries reveal that they are trifle in nature therefore, even as held by the

- T Supreme Court in Lakshmi Smgh and others v. State of Bihar® it does
not require any explanation at the instance of the prosecution.

S .
24.In the present case, applicant Lalit Mahana (PW-1) was present on the
spot and he also sustained fatal |nJur|es As per his evidence, initially, he

R _ along ‘with his brother went to the. house of their sister Smt. Ratna Mahana

(PW-2) and from the house of their sister they were coming back and whlle
they were crossmg in front of the house of non- appllcants No.1 to 6, they -

_:assauited them by hands & fists. The doctor has naticed only injury caused
. 'by knife / sharp edged weapon but has not noticed any other i |njury by blunt
quect Even at the time of causmg injury by knife normally, it was not
possible for persons fo: cause |njury by hands & fists. Defence has cross-

' _examined this witness at length ThIS witness has specifi caily deposed that

i
I
-
i
I
i

whiie they were coming from the house of their sister, the incident took
place and non-applicant Santosh caused injury by knife to them. This
evidence finds support from the evrdence of Smt. Ratna Mahana (PW 2),
promptly Iodged FIR Ex P 1 and medical evidence. Alleged act attributed to -
the non—applicants other than Santosh does not find support from the |
-~ documentary or ocular or medical evidence. Applicant Lalit Mahana (PW-1)
- was injured witness. His presence on the spot cannot be doubted. He is

e brother of the deceased, but only on the ground of relation his evidence

cannot be discarded, only it requires minute scrutiny.

25. Virtually, Whiie acquitting non'—applicants No.1 to 6, the frial Court. has
completely ignored the evidence and evidentiary value of Lalit Mahana =

(PW-1) & Smt. Ratna Mahana (PW-2) and on extraneous and illogical

consideration of the evidence of Chandni Patel (PW-7) & Faguram Patel

» (PW-8), the trial Court has held that right of exercise of private defence was

- available to non-applicants No.1 to 6 and in exercise of the right of private

\1\ | ~ defence, they have caused 'injuries Aforesaid finding |s unsustainable

R \ \i\  under the law. This is not the case in which the only view acquitting the

| \3'1976 SCC (Gr) 671

i
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| accused or availability of rrght of exercise of private defence was available
or the view convicting any accused was not available, inter alia, evidence of
Lallt Mahana (PW-1).. & Smt Ratna Mahana (PW-2) are substantlve '
evrdence and the Court would "have considered their evidence. '

26. While decldlng the case in prospectlve manner and mstead of consrderlng
thelr evrdence in prospectrve manner, the Court has onIy relied upon thelr

contradlctlons and omlssmns and has acquitted non-applicants No.1to6on . - |

the ground of technicality and illegal finding of the right of private defence,
and thereby commltted grave rll‘égahty Finding of the Court clearly reveals
" 'that the Court was not senous in deciding the case, rather it was serrous in
apqwttlng non- appllcants No1 to 6 Evudence of Lalit Mahana (PW—1) &

Smt Ratna Mahana (I'W 2) are lndlcatlve of the fact that non-applicant
Santosh was’ author of the cnme Consrdenng aforesald facts we are .
able to uphon the ;udgment of acquittal. B

27§.Consequently the revrsmn deserves to be allowed and is hereby ailowed
| .The judgment of acqwttal dated 5-7-2003 passed by the 5" Addltlonal

Sessrons Judge, . Brlaspur rn Sessrons Trial No. 313/2001 is hereby set -

aS|de The case is remltted back to the trial Court for re-appreciation of )
' .eV|dence and after prowdlng opportunlty of hearing to the parties for
decrdlng the case afresh

28 Partles shall remarn rn attendance before the tnal Court on 9- 3-2015

_— Sd/_. -\;__,.:3&%321__7_: —_ Sdl- -_q__:__;_\-\_‘—_; |
T.P. Sharms | {f - Chandra ?3332@ Bajpal- _

Rﬁ Judge

¢



