l\\\\I\H\h“llll)l\l\\l\lllIlIlI

f\ CFOO000

o W
T | 323 1.P.C.  gix amnths B I.
SR M&f . .341 LP, C. 15 BaYs Simplemiﬂrisonment
 lew S SBIE 3(1)(10) SC/ST Six months B,I, and Fine
o Fdvacate Atmcities Act of Rs 500/- in default of
_‘ .pament, two menths R, I,
"'t/p} ,
Rka () All t.he sentences to run cmcurrently.
,_-AP?ELLAHT: Chuni Lal senef Prem Mara?an
e -Patel Aged about 57 years
R/o Sakti,Pelice statmm;akti
Distmct Janjgir {:hampa, E! P.
- R Versus
o R R N
i RESPORD ENT3 _ - state of Madhiya Praéash .
S e d e Em | Through Pelica Station Sakti

' Bistrict Jaﬂjgir Champa MP

e bt ol e




Cr. Appeal No.1293/1299 &
Cr Appeal No.1321/1999

HIGH COURT GF CHHATTISGARH, BILASPUR

Single Bench : Hon'ble Shri Justice C.B.Bajpai

Criminal Appeal No.1293 of 1999

Appellants ~ satish Kumar and another
VersLls
Respondent State of Madhya Pradesh (now State
of Chhattisgarh)
| Criminal Appeal No.1321 of 1999
Appellant o ’ o Chunni Lal
Versus '
Respondeht o State of Madhya Pradesh (now State
e of Chhattlsgarh)

{Cr!mmal Appeals under Sectzon 374(2) of the Code of Criminal Procedure

'1973}

Appearance:
Mr. V.C.Ottalwar and Mr. B. PGupta Advocates for the appellants.

Ms. Sangeeta Mishra, Panel Lawyer for the State/respondent.

JUDGMENT
(07-01-2015)

1. Since both the appeals arise out of the common judgment, they are

being disposed of jointly by this ccmmon jL;a‘:!gmen’t.

2. Challenge in both these appeals-is to the judgment of conviction and
order of seﬁtence deted 19—04-_1_399 passed by the Special Judge under the
Scheduled Cestes and Scheduied Tribes (Pre:vention of Atrocities) Act, 1989

(in short ‘the Act, 1989), Bitaspur, M.P. {now C.G.} whereby and whereunder

.-'the learned Special Judqe'con\)icted and sentenced the appellants in the

followmg manner with a dlrectlon to run the sentences concurrently -

Conviction ' 3 Sentence -” } Appellanta

Under Section 323 of the | Rigorous imprisonmeht for 6 [ Chunni  Lal, Satish
| Indian Penal Code (for | months | Kumar and Bharatlal
short ‘the IPC') : -
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Under Section 341 of the Simpie Eimprisénment for 15| Chunni  Lal, Satish
IPC - ‘| days Kumar and Bharatlal
Under Section 3(1)(X). of | Rigorous imprisonment for 6 | Chunni  Lal, = Satish

the Aci, 1989

months and to pay fine of

Kumar and Bharatlai

Rs.500/-, in defaulf of
payment of fine, to further
undergo rigorous

imprisonment for 2 months

Under Section 3(1)(i) of | Rigorcus imprisonment for 6 | Satish
the Act, 1989 o months and to pay fine of | Bharatial

Kumar and

Rs.500/-, in default of
‘payment of fine, to further
undergo rigorous

imprisonment for 2 months

3. The _:c:o.nviction. is impugned on the ground that without there being any -

io’ta of evidence, the t‘vr_,ia;l_,_c“c}uﬁt,hés convicted the sentenced the appellants as
afo'rementione“d and 'thé%eby committed illegality.

.'4.:'_ As per case of the prosecution, on 2i-0741992, complainant Heeralal

'(P-W-B) at about 09.40 pm gave a written complaint (Ex.-P/3) before Sakti

" police. In the said comp!aint,r he stated that oh 21-07-1992, af about 08.40 p.m. -

and 09.30 p.m., the appellants were throwing used water after cleaning

utensils, he objected "the same, thereafter, when he was going out for his

|
I

official work, all the appellants abuéed him uéihg filthy Iang'uage in the name of

o mother énd sister-and also to .anAnoy"a'nd -i'néult him statéd the name of-his
caste as he Wés a mémber of Scheduled Céétes and aiso assauited him. He
was injured. The incident was witnessed by Gendram (PW-4), Hetram (PW-5
and one Shrirampratap, they intervened and saved him. Sakti police registered
the First lnfor'matioAn'Report (Ex.-P/4)‘. against all the abﬁe]lants by registering
crime No.161/92 under Sections 341, 294,323, 506B/34 of the IPC and
‘Sections 3(2,8,10) of the Act, 1989. After registration of the FIR, Rajendra
‘Singh Thakur, Sub-Inspector (PW-6) started in;véstigatié'ri. During investigation,
‘the complainant was sent for 'med‘icél examination. Doctor D.D.Mishra (PW-2),
noticed ‘SWellingl'beldw the left eye at the cheek of 2 x 2 cms., backside of the
left thigh of 7 x 4 cms. and over left thigh of 5 x 4 cms. and in the middie finger
of the left handj and ébfaéioﬁ in all the above 3'injurie§. As per'opinion, the

injuries were caused by hard and blunt object, simple in nature. The doctor

|
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- gat/e his report vide"E}k.nPIZA; The doctor also examined during the couvrse of

investigation the a;tictes sent for examination to him and opined that the

| injuries caused over bodycf the complainant could be caused by the articles

sent to him and gave his report vide Ex.-P/3. During the investigation, Sub-
Ins‘b‘ectcr Rajendra Singh Thakur (PW-8) recorded ‘the statements of thek
Witnessee under S‘ectio‘n t61 of th.e Code cf'Criminal. Prccedure 1973 (for
short ‘the Code’). He selzed one scale from appeflant Bharatlat vide seizure
memo Ex.-P/6, one belt from appellant Satish Kumar vide seizure memo Ex.-
Pr7. |

5, After cdmzb_leticn of the:investigaticn, the 1.0. arrested the appellants on

22-07-1992 and in due course filed‘ the'. charge sheet before the Judicial

Maglstrate First Ctass Sakti on 17-08-1992. The Judicial Magistrate First
Class, Saktt in turn, commltted the case to the Court of Sessions, Bilaspur, the
learned Special Judge received the case on transfer and conducted the trial.
During the’tria! appellants Bnaratlal' 'and Satieh Kumar were charged for the
offence under Sections 323 341 and 294 ot the IPC and under Sections 3(1)

(x) and 3(1)(11) of the Act, 1989 and appellant Chunni Lal was charged for the

| offence under Sections 323 341 and 294 of the IPC and under Section 3 1)(x)

of_the Act, 1989. Alt the appellants denied the chargee and prayed for trial.

6. In order to prove the guilt of the appetlants 6 withesses were examined
on behalf of tne prosecution. The statements of the appellants were recorded

under Section 313.‘ of the C-ode_\nrne'rein they denied the circumstances

appearing against them and pleaded innocence and false irnplication in crime

in questicn.

7. After provrdmg opportumty of hearing fo the partles the learned Special

7 ‘convicted and sentenced the appeltants as aforementloned

| 8. | have heard. Iearned counset for the partles and perused the Judgment

-~ impugned and record of the tnal Court |

9 Learned counsel for the appellants submitted that in the present ¢case no
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caste certlflcate was ever collected or adduced dunng the cous

.lnvestlgatlon There is no proof that -the complamant belongs to Scheduled

- Castes but for his oral s_ubmlsslon. The complainant was a public servant, he

could'very welt provlde caste certificate during investigation or the Investigating
Ofﬁoer may investigate regarding the caste certificate. Though the caste
certificate in writing was not rnandatory, but in the present case, looking to the
facts and circumstances, caste certificate was necessary because as per the
statement of complainant Heeralal (PW-3), at para 8, he was not known to the
appellants prior to the incident, it goes to show that there was no occasion for
the appellants to kn'olfr-regardlng the caste of the complainant and unless with
intent to h-urniliate or insult the words are spoken, the offence under Section
3(‘1)(x) and Section 3(1)(ii) of the Act, 1989 are not made out. Not proving of
the caste of the complalnant makes the proseoutlons case under the cloud.
The complamant was not resident of Sakti but he was a public servant came
on transfer, hence there is no occasion for the appellants to know about his
caste. As per the admission of the corhplainant that prior to the incident the
appellants were not known to him. Further argued on behalf of the appellants
fhat offence under Section 3(1)(ii) of the Act, 1989 held against appellants
Satish Kumar and Bharatlal is not proved as by the same set of evidence
appellant Chunni Lal was acquitted for the said offence and appellants Satish
Kurnar and Bharatlal were convicted for the said offence without assigning any
reason. Further to prove the offence under Section 3(1)(ii) of the Act, 1989,
there should be an act to throw waste water after cleaning of utensns as well
as there must be intention towards insult or annoyance ln the present case, as

per the written report it is mentloned that the appellants were throwmg that

| ~waste water in the road C‘omplamant Heeralal (PW -3) admitted at para 8 in his -

Cross- examlnatlon that there is no dralnage (313%) in front of the house of the

appellants and there was no Vacant place and the area was such as they had,

, at the most no Optlon but to throw the sard water in the road, rf at all proved It

S R R o i
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is-fUrther subnﬁitted’that’ the incident was witnessed by Gendram (PW-4) and

Hetram (PW-5) along with other persons. Gendram (PW-4) and Hetram (PW-5)
not said anything regarding the throwing of the water after cleaning of the
utensils, it goes o 'show. that the allegations in the complaint is not supported
by the witnesses present. Amarnath Agrawal (PW-1) though present and the
complainant informed him 'regarding the incident, but he not supported the
prosecution’s case. As there was no intention to insult or annoy by throwing the
waste water in the road, the offence under Section 3(1)(ii) of the Act, 1989 is
not made out. The same thing is also true regarding the offence under Section
3(1)(x) of the Act 1989 'slnce the caste of the complainant is not proved; there
was no oooaslon for the appellants to know the caste of the complainant. Both
appellants and the complainants were not known to each other prior to the

incident and there was no intent to humiliate or intention to insult or intimidate

the complainant who was a member of certain category. It is further submitted
that as per the complainant, the appellanis told him “.. <@ Sy &1 & Fao &

l e ¥ W& .7 is not supported by Gendram (PW-4) and Hetram (PW-5).

in absence of any support to above alleged statement it cannot be proper to
~ hold that the above“sentence was stated by the appellants therefore, the fact
that the appellants spoke the above sentence to the complainant cannot be
said to be proved. lt is further submitted that Gendram fPW—4) stated that the
appellants told the oomplalnant that “. AT SISl AE | aé’r al AR S ...
this fact is missing in the statement of oomplalnant Heeralal (PW- 3) Hetram
(PW-5) deposed in hlS -examlnatlomn-ohlef as ?ﬂTﬁ ST BT Qﬂomoaﬁo ﬁ"@l?ﬂ
T, SUTEl s*rfétmﬁ feragmen %’ .was not suppo.rted by complalnant Heeralal (PW-
- 3) and Gendram (PW-4) These all go to show that there are material
‘ contradlotions om;ss;ons and dn‘ferences in the statement of the witnesses
regardmg the word spoken by the appellants these show that fact of
mtentlonally insult or mtent to humlllate a member of reserved category is not

“proved beyond doubt Henoe the prosecutaon fatled to prove its case so far as
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Section 3(1)(ii) and 3(1)(x) are concerned.

So far as offence under Section 323 and 341 of the IPC are concerned,

the learned counsel for ’ghe appevliants submitted that as per written report, he
was assaulted by Jathi, but during examination before the Court, the
. complainant categoribally denied that he was beaten by the stick, he simply
deposed that he was si'apped by the appéllants. They further submitted that it
is not the case of the prosecution that every appellant was having belt and
assaulted by belt. As per't'he prosecution's case, a belt was seized from

appellant Satish Kumar only. The cdmplainant gave a general statement that

he was assaulted by all the appellants through belt which cannot be accepted
‘especially when the complainant admitted that he was slapped by the
appellants as pér paré 9 of his cross-examination. Therefore, the complainant

- was assaulted by stick and belt is not proved, hence, the prosecufion failed to

prove its case beyond all doubt that the appellants assaulted the complainant.
Hence, the éppeai may be allowed and the éppellahts may be acquitted from

the charges.

10.  Per contra, learned cbdnsel 'fo'r. thé State opposed the" arguménts
advanééd'on beﬁalf d-flthe appellants and':-duly supported the judgment of thel
trial Court and submittéd that lthe.re Was |.-10.“reason for false implication. The
comp_fainant was a public sérvant, ‘t'he incident happened with him and he
.ifnmediatefy informed policé, theré also he specifically stated incident
regarding his casté and othjer-'-facts', there is ho reason to disbelieve the
d_ompiain'ant,'ther.efo'r‘e, -both thesé'appéals may be dismissed and the
judgment of conviction and order of sentence passed by the trial Court may be

: _affirmed. |

1. Inorderto abpreciate thé a'rguments advanced on behalf of the parties, |

have perused the evidence adduced during the trial.

12.  So far as offence under Sections 3(1)(x) and 3(1)(ii) of the Act, 1989 are

concerned, no reascon is assigned as to why appellant Chunni La! was
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_ acqultted from the charges under Section 3(1)(ii) of the Act, 1989 as the same

offence are surfaced agarnst all the appellants. Even otherwise, uniess with
intent to insult or annoyance such throwing of waste water in the premises or
the neighborhood of the complainant is proved,-one may not be held guilty in
the present case. As per written report (Ex.-P/3) which was the first information
given to police, the appellants were throwing waste water in the road and the
complainant himself admitted at para 8 that there is no drainage (ATl in front
of the house of the appellants and there is no vacant place. It is not the matter
that the appellants were throwmg all these waste water in the premises of in
the nelghborhood They vvere throwing |t only because there was no drainage
(?ITél‘r) or any empty p!ace it is qurte obvrous since there is no open place, no
other option left but to throw the said water in the road. One point to note is

" that as per the evrdence adduced the said water was remaining water after

~ cleaning the utensrls it cannot be said as excreta or waste mater or any other

- obnoxious substance as per subject of the said provision of the Aci, 19809.
Normally, in every house utensrls are cleaned and the waste water are
drained, in the present case, srnce there was no drainage (<Treil) and no intent
to cause any m;ury or {o lnsult or annoy, in the consrdered view of this Court,

Section 3(1)(n) of the Act 1989 is not made out.

13. Sofaras conviction under Sectlon 3 (1) (x) is concerned, as per settied
law, unless there is rntentronally insult or intimidation with intent {0 humiliate a
member of reserved category in any publrc place, offence cannot be held
proved. In the present case, the caste of the complamant was not proved as
he was a public servant holdlng a publlc offrce, it was very easy for him fo

provrde the certificate of his caste, it can even be procured by the extract of the
" ser_wce book or rnformatron from the supenor authont|es Also as per admission
by Heeralal (PW-3)/complainant at para 8 that he did not know the appellants
prior to *his incident. He was not a permanent resident of that area, hence

there is remote charices that the appellants were knowing his caste, otherwise

| |
!
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.also this all incident started on a petty dispute of throwing dirty water. Upon
considering the entire facts, circumstances and evidence, it goes t0 show that
‘element of intentionally insult or intent o humiliate is missing in the present
case. Also if we consider the other facts \nrhatever deposed by Heeralal (PW-3)
in para 4,‘ as submitted in the argument on pehalf of the appellants, is not
supported by the other witnesses, whatever Gendram (PW-4) is stating in the
Court is not corroborated either by the complainant or by Hetram (PW-5).
Hetram. (PW-5) only stated that the appeliants were telling the complainant that
he 're showing him as CMO and thereby shows more cleverness but this fact is

not supported by the complamant or the other eye-witness present Gendram

(PW—4)' it goes to show that all the three Witnesses stating different words.,

| Amamath (F‘W~1) not supported the prosecutron s case. Also in the coursé of
any drspute if for the moment word of caste is spoken the same cannot be
'_taken as intentionally msult or to be stated with intent to humiliate. In the
: present case that fact is also missing. it was the duty of the 1.0. to collect the

- caste certificate. This unexptarned fact goes to show that there are clouds over

the fact that the complainant belongs to member of Schedoled Caste.

14.  Upon entire appreoratron of the taots crrcumstances and the evidence,
in view of this Court, In totalrty the prosecutron has nof been able to ‘prove the
ingredients of Section 3(1)(x) of the Act 1989 agai'nst all these appetlants.i.e.
appeltants" Satish Kumat, Bharatlal a.nd Chunni Lal and the said conviction
required interference along with conviction under Section 3(1)(iiy of the Act,

1989 of appettants Satish Kumar and Bharatlal.

15. So far as offerrce under Sectron 341 of the IPC is concerned, upon

consideration of the entire facts and crrcumstances it is not proved that the

) vappettants Wrongfutty restrarned the complamant at the most, it can be held

that the incident happened, but the complarnant was not wrongfully restrained.

By not adducing the specific facts the prosecutlon ‘not proved the offence

- under Section 341 of the IPC.
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16 So far as offence under Section 323 of the IPC is concemed, as per the
slatement of the complainant and other witnesses, the appellants assaulted the
complainant. During the medical examination, the Doctor noticed one swelling
along with 3 abrasions simple in nature. Tne complainant admitted at para 9 of
his crch-examlnation that he was slapped by the appellants. Upon considering
tne facts and circumstances, as far as the ingredients of Section 323 of the IPC
are concerned in view of this Court; the same is proved that all the appellants ‘_
as:aaulted and slapped the complamant and during the course of this incident
th‘e complalnant recelved the above mentioned injuries thereby the prosecution

proved the offence under Section 323 of the lPC

17. Consequently both the appeals filed by appellants are partly allowed
Appellants Chunni Lal Satish Kumar and Bharatlal are acquitted of the
charges framed under Section 341 of the IPC and Section 3(1)(x) of the Act,
1989. Also appellants Satisn Kumar and Bharatlal are acquitted from the
charge framed under Section-3(1)(li) of the Act, 1989. Appellants Chunni Lal,
Satish Kumar and Bharatla! are held guilty under Section 323 of the IPC and

their conviction under Section 323 of the IPC is hereby affimed.

18.  So far as quantum of sentence is concerned, present is a case which is
about mare than. 22 years o.ld,. the appellants were the first offenders, on a
p_e'tty dispute this incident arose, allthese appellants remained in custody for
one day on 22-07-1992; all the appellants paid- the fine sentence as ordered by
the ftrial court. 1t would not be proper to send the appellants in jail after a long
passage of time of more than 22 years. Accordingly, appellants Chunnilal,
Satish Kumar and Bharatlal are sentenced for the period till rising of the Court
and also to pay fine of Rs.’lOOO/— each, in default of payment of flne, the
| -..appellants shall undergo rigorous lmpnsonment for 4 months. Since the
appellants already remamed in jail for one day, their sentence of till rising the
court is complete. They have paid tne fine amount after conviction, the fine

__:_“amount paid by lh'em shall'be adjusted in the fine amount ordered today by this
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Courd.

19. Itis stated that the appeliants are on bail. They be set ét liberty

forthwith. Their bail bond shall continue for a further period of 6 months as per

requirement of Section 437-A of the Code.

Aadil |




