HIGH COURT OF CHHATTISGARH. BILASPUR

DB: HON’BLE SHRI NAVIN SINHA, ACTING CHIEF JUSTICE&
HON'BLE SHRI PRASHANT KUMAR MISHRA, J.

- Criminal Appeal No. 709 of 2000

APPELLANT Aktiram S/o Chainram Satnami
g aged about 38 vyears, R/o
Limtara, Police Station Bilaigarh,

District Raipur.

Versus

RESPONDENT . = - State of MP(now Chhattisgarh)
LR through Police Station Bilaigarh,
District Raipur -

 CRIMINAL APPEAL UNDER SECTION 374 (2) OF THE CCDE OF
‘CRIMINAL PROCEDURE

Appearance :

Ms. Meena Shastri, Advocate for the Appellant.
Shri Vinod Deshmukh, Dy. Government Advocate for the State.

JUDGMENT
(23“January, 2015)

Following judgment of the Court was dictated on Board by

NAVIN SiNHA, ACTING C.J.

1. The Appellant stands convicted under Section 302 IPC to life
imprisonment along with fine of Rs.1,000/-. In the eveﬁt of failure to pay
the fine he was required to undergo six months further rigorous
imprisonment as ordered by the 1st Additional Sessions Judge, Balod

Bazar in Sessions Trial No. 18 of 1994 on 29.02.2000.

2. FIR. was registered on 3.7.1993 at about 11.00 am on ths
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statement of PW2, Rambai, wife of the deceased, marked Exhibit P2 with
regard to an occurrencé the same morning at 7.00 am. Talking of a land
dispute she specifically named the Appellant as having assaulted her
husband who succumbed to his injuries. The withess was also injured in
the assault by the Appellant and her MLC Exhibit P22 was proved by
PW11, Dr. Chandrasekhar Patel. The postmortem of the deceased
Exhibit P21 was also conducted by PW11, who found one sharp cutting
injury on the dece_.ased_ _c_ornmenc_ing from the left cheek passing the
collar b_o_rlfa“?t;ré\f__ri_g\‘(e:.itéei of siié 3 X 34 x Y cm x 3 %2 cm and swelling on
the-_rear p‘orﬁon of the right hand. Death was dpined to have occurred

- due to deep injury travelling down to the chest area Cutﬁng vital arteries.

3. Learned Counsel for the Appellant submitted that there was a land
dispute between the parties. PW2, Rambai, in the FIR mentioned the
presence of independent withesses including one Chandrika who has not
been examined whilé PW1, Antram and PW9, Ram Pratap have turned
hostile. In view of the statement of PW2 that her thumb impression was
taken at five places when she reached the Police Station to lodge an FIR
and at ten places when the Police came to where the body was found, on
blank paper, the possibility of a false FIR having been drawn up to
implicate the Appellant in view of the land dispute cannot be ruled out. It
will not be safe in the facts to convict on the singular testimony of a
related and interested eye-witness. The alleged weapon seized was
never sent for Forensic report and the seizure list of witnesses, PWS5, |

Manharan Das and PW?7, Narsingh have also tumned hostile. In the



alternative it was submitted that the assault was without any
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premeditation. Tangi is a common agricultural instrument kept by any
villager and cannot be specifically described as a weapon of offence with
which the Appellant may have come armed intending to assault. It was a
case of single blow and if intention to cause death had been there
nothing prevented the Appellant from repeating the Tangi blows to ensure
that the deceased had absolutely no chances of survival. in view of the
fand dispute and finding__ the deceased on his agricultural fields the |
Appellant _ac;t_ejq on i-f_g_-fa\'/.e.and sudden prb_vocatign. At best the conviction
may b'e.v_.. sustalned under Section 304 Part il IPC attributing knowledge to
h|m Reliance was placed on Ankush Shivaji Gaikwad Vs. State of

Maharashtra (2013) 6 SCC 770.

4. Learned Counsel for the State submitted that PW2 during her
deposition has confirmed ."[hat. th_é FIR was correctly recorded as per
statements made by hér. The fact that her thumb impression may have
been taken on a blank pape.r'is therefore irrelevant. He next submits that
PW?2 both in the FIR and in Court has stated that she was also assaulted
“in the first part of the episode. As an injured witness, proved by her MLC
report Exhibit P22 her credibility has to be high. She was the wife of the
deceased and the person most interested in ensuring conviction of the
real assailant. The intention of the Appellant is evident from the fact that
first the Appellant induiged in fisticuﬁs with the deceased and when the
latter stérted to Walk away saying he would go to the village and ask for a

Panchayat, the Appellant came running again and assaulted him.
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5. We have considered the submissions on behalf of the parties and
perused the evidence on record also. PW2, wife of the deceased is the
sole eye-witness o the occurrence. The Appellant was her own brother.
She deposed of a land dispute and litigation between them with regard to
the same. While she was in the fields with her husband and labour
Chandrika along with her sister, DW1, Jeevan Bai, the Appellant came
with his wife and pushed Chandrika. He then assaulted the witness with
Tangi. When her hushand came to her rescue fisticuffs followed between
them. Thg_c_jgceés,ezdz' then' stated that he would go to the village for a
Panchayéf.-- No .éooner that he reached the b:oundary.fine of the adjacent
| plot 'th.e Appellant assaulted him in the neck area. The witness went to
.th}e Police Station and recorded the FIR. The entire lands of seven acres
was in dispute. In crosS—examina_tion, she acknowledged that the lands
were in possession of the'Appeilant_but that they had won the Court case
and had therefore goné‘fOrCL‘lltivating'fhe lands. No questions have been
asked from her in this re'gér.d_ during cross examination. She specifically
named the Appellant as the assailant and also Having made this
staterment to the Police. Her Eusband was not possessed of any weapons
capable of assault. She also stated that Ram Pratap, PW9 and Antram,
PW1 had accompanied her to the Police Station. Once the wiiness
deposed that the FIR was a correct rendition of the statement given by
her to the Police, the contention that false implication cannat be ruled out
because her thﬁmb impressions were taken on blank paper stands ruled

out and cannot give any benefit of doubt to the Appellant.
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6. PW5, Manharan Das proved the inquest report Exhibit P2. The
fact that he acknowledged his signatufes unconditionally on the
mémorandum and the seizure of the Tangi, marked Exhibits P14 and P15
is not very relevant in the absence of any forensic report. Similar is the

position with regard to PW7.

7. PW9, Ram Pratap undoubtedly turned hostile. But there is no
principle in criminal jurisprudence that the entire evidence of hostile
witness must cgmpléte_i_y be excluded. That part of the evidence which
finds _cb-rro'EOréﬁon can certainly be looked .into. The ‘witness
acknowledged that there was a land dispute between. the parties. More
“importantly in his cross-examination, he corroborated PW2 saying that he
had gone with PW2 to fhe_ .F’olice Station for lodging an FIR. In (2012) 4
SCC 327 (Bhajju v. State of M.P.) it was observed :-
%, It is settled law that the evidence of hostile
‘witnesses can also be relied upon by the
‘prosecution to the extent to which it supports
the prosecution version of the incident. The
evidence of such witnesses cannot be treated
as washed off the records, #t remains
admissible in trial and there is no legal bar to
base the conviction of the accused upon such
testimony, if corroborated by other reliable
evidence....”
8. PW10, Bhikhwaram Sahu, the Patwari proved the spot map Exhibit
P19. PW11, Dr. Chandrasekhar Patel also proved the MLC Exhibit P22
of PW2 finding an abrasion on the rear area of the left hand and swelling

on the elbow of the left hand with pain along with an abrasion in the

middle of the right leg opining that it could have been caused by hard and



blunt object. The fact that PW2 was an injured witness in the same
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occurrence stands established beyond doubt. Her credibility has to be
high. PW12, S.S. Bamaniya, the Investigating Officer proved Exhibit P28

the spot map in line with that by the Patwari.

9. DWH1, Jeevan Bai, sister of the Appellant and sister-in-law of the
deceased also corroborated that the Appellant and the withess had gone
to the fields along with her. That there was a land dispute and that the
Appellant first abus‘ed a__nd_ then assaulted the deceased and when PW-2
tried to in'ter\ﬁ_{éhé‘ shewas élso ésséulted.

10 PW2 Llllndoubtedly is a solitary eye-witness and related to the
) d:é.cé.ased. The evidence of an eye-witness cannot be rejected only on
the ground that the witness is 'reiéted and therefore interested. There
has {o be some material tQ' doubt the credibility of the witness when the
relationship may become_ _irhpdrt_ant with the possibility of false
implication. Conver'sérl'y :PW2'_was the wife of the deceased. There would
be no other person more interested to ensure that the real assailant of
her husband is brought to book and not that another is falsely implicated
voluntarily lefting the real assailant to go free. Nothing has been elicited
in her evidence and cross examination to doubt the credibility of her
evidence. It is not the quantity but the quality of evidence which has

always been considered important.

11. If there is a solitary eye-witness, corroboration may be desirable
but is not such an essential requirement so as to reject the evidence in

absence of the same even if it otherwise is fully reliable and convincing.
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12. The land dispute between the parties stands well established from
the evidence of PW2, PW9 and DW1. That PW2 went immediate[y to the
Police after the occurrence has been established from the cross-
examination of PW9. Chandrika being a labourer, who had been brought
on the fields by PW2, the failure to examine him as a witness, is not fatal
to the prosecution case. It is a matter common knowledge in criminal
prosecutions that independent persons not concerned g‘irectly with the
family of the deceased prefer to stay away and not get entangled  un-
necessar_i_lly,--‘_-_ap:?ré_héhs:iVe .of their own -._séf_ety._ In (2013) 7 SCC 629
(Manga-. v Sf:été;..o.f Uttarakhand) it was observed as fo'HonS -

“34. It was contended that according to the
prosecution when the accused party attacked
the injured party apart from the family members
of the injured party, local villagers were also
present but yet, none was examined by way of
independent witness. The said submission has
been rightly rejected by the High Court by
giving reasons. The High Court has rightly heid

. that though the injured witnesses were related
‘to ‘each other, having regard to the nature of
evidence tendered by them, there were no good
- grounds to discard their version. It has found
that their evidence was natural and there was
nothing to find fault with their version. It has
further heid rightly that it is the quality of the
witness and not the quantity that matters. It has
also taken judicial notice of the fact that the
public are reluctant to appear and depose
before the court, especially in criminal cases
because of many obvious reasons. We fully
endorse the said conclusion of the High Court,
while dealing with the said submission made on
behalf of the appellants.” '

13. In view of the established ocular evidence that the deceased was

assaulted with a Tangi, the Doctor confirming injuries by a sharp cutting



‘\

3 20

CRA 709/2000

weapon the injury itself revealing that it travelled along with from the
cheek to the chest area cutting vital arteries, the absence of any forensic
report with regard to the Tangi alleged to have been seized is not

considered very relevant.

14. The Appellant may have been in possession of the lands but PW2
has stated in cross-examination that ultimately she had won the case and
that is why they had gone on the lands to cultivate which has not been
disputed or den_i__gd.‘b_y the Appellant. -

15. PW2 was the sister of the Appeliant. DW1 was also the sister of the
:Appelvlan't. Had they desired to save their brother ’they would not have
époken the truth. Having eye witnessed the assault, the fact that they
have made voluntary statements against their own brother With the
realization 6f the consequences for him leaves us satisfied that their
evidence can safe!y be relied upon to uphold the conviction. The
submission that the Appéllant' acted under grave and sudden provocation
does not appeal to us. It has come in the evidence that the deceased
and PW2 ;Nere on the fields when the Appellant came and objected.
Initially a scuffle took place and the assault was only on PW2. Having
separated them the deceased said he was going to the village to seek
Panchayat with regard to the dispute. The assault was made by the
Appellant at this stage. We find it difficult to hold that it was an assault
with a grave and sudden provocation. On the contrary, the nature of the
assault made leaves Lis satisfied that it was intentioﬁal the motive for

which was both a combination of the land dispute coupled with having
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lost the case in the Court. In (2015) 1 SCC 67 ( Mofil Khan v. State of

Jharkhand) it was noticed as follows :-

“57. It is heart-wrenching to fathom the plight of
an old mother who witnessed her own sons
killed their brother and his family. PW 2, the
sole witness, despite being the mother of both
the appellant — accused has supported the
prosecution case and testified against
them...... No oblique motive has surfaced from
the record which would impregnate her
statement with suspicion against her own sons.
Usually a brother, a sister or appellant who has
- seen the commission of crime, may resile in the
- court from a statement recorded during the
- course of investigation. It happens instinctively,
out of natural love and affection, not out of
persuasion by the accused person. The witness
has an obvious stake in the innocence of the
accused and therefore tries to save him from
- the guilt. Here, PW 2 has not only come forward
by testifying for the prosecution but has also
stood unshaken by the family ties in her tryst for
justice to the slain half of her family. It would be
the paramount duty of the court to provide
justice to the incidental victims of the crime —
~ the family members of the deceased
~ persons....”

16. The reliance on Ankﬁéh Shivajai Gaikwad (supra) is of no help fo
the Appellant as it related to a petty origin of the dispute leading to
assault caused due to barking of the dog of the deceased. In that context
it was held that there was no premeditation and there was no enmity to
commit a serious offence like murder. Hot words followed over the
barking of the dog culminating i‘n an assault hit with iron rod on the head
of the deceased. The facis of the present case are completely

distinguishable.

17. The conviction of the Appellant calls for no interference. The
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Appellant is directed to be taken into custody immediately and/surrender
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forthwith to serve out the remaining period of the sentence.

18. The appeal is dismissed.

—_—— —_—

Sd/-
- T ”"““"“&i — Prashant Kumar Mishra
S \ /- d Judgg
Acting Chief Justice ‘;1:
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