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�	��.������
����	�6�

‘no�appeal�lies�from�an�order�unless�it�is�expressly�
provided�under�Section�104�and/or�Order�XLIII�of�
the� Code� and� in� any� event� no� second� appeal� lies�
from�the�orders.’��
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Shyam� Sunder� Sarma� vs.� Pannalal� Jaiswal� and� others,�
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The�fact�of�the�case�was�that�for�setting�aside�the�
ex� parte� decree� under� Order� IX� Rule� 13� of� the�
Code�accompanied�by�an�application�for�condoning�
the�delay� in� filing� that�petition,�and� subsequently�
he� also� filed� an� appeal� against� that� ex� parte�
decree,� again� accompanied� by� an� application� for�
condoning� the� delay� in� filing� that� appeal.� That�
application� for� condoning� the� delay� in� filing� the�
appeal�against�the�ex�parte�decree�and�the�appeal�
against� ex� parte� decree� were� both� dismissed� for�
default.�The�petition�for�setting�aside�the�ex�parte�
decree� under� Order� IX� Rule� 13� of� the� Code� was�
filed� first� and� the� appeal� was� filed� while� that�
petition� was� pending.� But� before� the� petition�
under� Order� IX� Rule� 13� of� the� Code� could� be�
disposed� of,� the� appeal� had� been� dismissed� for�
default.�Thus,�on�the�day�the�petition�under�Order�
IX�Rule�13�of�the�Code�was�taken�up�for�disposal,�
no�appeal�against�the�decree�was�pending.�
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Kanan�Das�and�others���	�6�

When� an� aggrieved� party� files� an� appeal� against�
the�order�then�obviously�in�the�very�same�appeal�it�
can� also� challenge� the� order� passed� in� the�
application� for� condonation� of� delay� and� is� not�
required�to�file�a�separate�revision�petition�in�that�
regard.� Since� the� order� refusing� to� condone� the�
delay� merges� in� the� final� order� dismissing� the�
main�application�or�appeal�when�challenge�is�made�
to� the� final�order� then� the� interim�order�whereby�
the�delay�was�condoned�can�also�be�challenged.�
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