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“20.�The�victim,�as�PWB1�on�oath�stated�that,�in�
the� year� 2008� the� accused� persons� drove� her�
out� of� her� matrimonial� home� after� assaulting�
her.� Similarly,� the� victim� stated� that,� on�
16.08.2009� appellant� Rakesh� Miah� assaulted�
her.� The�demand�of� dowry� is�not� there,� either�
in�the�alleged�assault�of�the�year�2008�or�in�the�
alleged� assault� of� 16.08.2009.� The� episode� of�
alleged� assault� of� 2008� has� not� be�
substantiated� by� believable� and� cogent�
evidence� although� the� alleged� in� the� night� of�
16.08.2009�has�been�proved�by�the�evidence�of�
the� victim,� corroborated� by� the� evidence� of�
PWs.2� and� 3,� the� land� lady� and� land� lord,�
respectively,�in�whose�the�victim�was�tenant.”����
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8.� Chapter� XXIX� of� the� Code� of� Criminal�
Procedure�deals�with�"Appeal"(s).�Section�372�
specifically� provides� that� no� appeal� shall� lie�
from� a� judgment� or� order� of� a� Criminal� Court�
except�as�provided�by�the�Code�or�by�any�other�
law� which� authorizes� an� appeal.� The� proviso�
inserted�by�Section�372�(Act�5�of�2009)�w.e.f.�
31st� �December,�2009,�gives�a� limited�right� to�
the� victim� to� file� an� appeal� in� the� High� Court�
against�any�order�of�a�Criminal�Court�acquitting�
the� accused� or� convicting� him� for� a� lesser�
offence� or� the� imposition� of� inadequate�
compensation.� The� proviso� may� not� thus� be�
applicable� as� it� came� in� the� year� 2009� (long�
after� the� present� incident)� and,� in� any� case,�
would�confer�a�right�only�on�a�victim�and�also�
does� not� envisage� an� appeal� against� an�
inadequate�sentence.�An�appeal�would�thus�be�
maintainable� only� under� Section� 377� to� the�
High� Court� as� it� is� effectively� challenging� the�
quantum�of�sentence.��
�
Section�377�is�reproduced�below:�
�
377.� ������� ��� 	
�� �	�	�� �
�������	� ������	�
���	����:� (1)� Save� as� otherwise� provided� in�
SubBsection�(2),�the�State�Government�may,�in�
any� case� of� conviction� on� a� trial� held� by� any�
Court�other�than�a�High�Court,�direct�the�Public�
Prosecutor� to� present� an� appeal� against� the�
sentence�on�the�ground�of�its�inadequacy—�
�

(a)� to� the� Court� of� session,� if� the�
sentence� is� passed� by� the� Magistrate;�
and�
�
(b)� to� the�High�Court,� if� the� sentence� is�
passed�by�any�other�Court.�
�

(2)�If�such�conviction�is�in�a�case�in�which�the�
offence� has� been� investigated� by� the� Delhi�
Special�Police�Establishment,�constituted�under�
the� Delhi� Special� Police� Establishment� Act,�
1946� (25� of� 1946),� or� by� any� other� agency�
empowered� to� make� investigation� into� an�
offence� under� any� Central� Act� other� than� the�



 

 
 

���������������
������������	
�����
���                                                                                                                                                                                        ����������	� 

 

 

���

Code,� [the� Central� Government� may� also�
direct]� the� Public� Prosecutor� to� present� an�
appeal� against� the� sentence� on� the� ground� of�
its�inadequacy—�
�

(a)� to� the� Court� of� session,� if� the�
sentence� is� passed� by� the� Magistrate;�
and�
�
(b)� to� the�High�Court,� if� the� sentence� is�
passed�by�any�other�Court.�
�

(3)�When�an�appeal�has�been�filed�against�the�
sentence�on� the�ground�of� the� inadequacy� the�
Court� of� Session,� or,� as� the� case�may� be,� the�
High� Court� shall� not� enhance� the� sentence�
except�after�giving�to�the�accused�a�reasonable�
opportunity� of� showing� cause� against� such�
enhancement� and� while� showing� cause,� the�
accused�may�plead� for� his� acquittal� or� for� the�
reduction�of�the�sentence.�
�

[Emphasis�supplied]�
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13.�The�essence�of�the�offence�in�Section�498A�
is� cruelty� as� defined� in� the� explanation�
appended� to� that� section.� It� is� a� continuing�
offence� and� on� each� occasion� on� which� the�
respondent� was� subjected� to� cruelty,� she�
would�have� a� new� starting�point� of� limitation.�
The� last� act� of� cruelty�was� committed� against�
the� respondent,� within� the� meaning� of� the�
explanation,�on�October�13,�1988�when,�on�the�
allegation� made� by� the� respondent� in� the�
complaint� to� Additional� Chief� Judicial�
Magistrate,� she� was� forced� to� leave� the�
matrimonial� home.� Having� regard� to� the�
provisions�of�Sections�469�and�472� the�period�
of� limitation� commenced� for� offences� under�
Sections�406�and�498A�from�October�13,�1988�
and� ended� on� October� 12,� 1991.� But� the�
chargeBsheet�was�filed�on�December�22,�1995,�
therefore,� it� was� clearly� barred� by� limitation�
under�Section�468(2)(c)�Cr.P.C.�
�
14.� It� may� be� noted� here� that� Section� 473�
Cr.P.C.�which�extends�the�period�of�limitation�is�
in� two� parts.� The� first� part� contains� non�
obstante� clause� and� gives� overriding� effect� to�
that� section� over� Sections� 468� to� 472.� The�
second� part� has� two� limbs.� The� first� limb�
confers� power� on� every� competent� court� to�
take�cognizance�of�an�offence�after� the�period�
of�limitation�if�it�is�satisfied�on�the�facts�and�in�
the� circumstances� of� the� case� that� the� delay�
has� been� properly� explained� and� the� second�
limb�empowers�such�a�court�to�take�cognizance�
of�an�offence�if�it�is�satisfied�on�the�facts�and�in�
the� circumstances� of� the� case� that� it� is�
necessary�so�to�do�in�the�interests�of�justice.�It�
is� true� that� the� expression� 'in� the� interest� of�
justice'�in�Section�473�cannot�be�interpreted�to�
mean� in� the� interest� of� prosecution.�What� the�
Court� has� to� see� is� 'interest� of� justice'.� The�
interest� of� justice� demands� that� the� Court�
should� protect� the� oppressed� and� punish� the�
oppressor/offender.� In� complaints� under�
Section� 498A� the� wife� will� invariably� be�
oppressed,�having�been�subjected�to�cruelty�by�
the� husband� and� the� inBlaws.� It� is,� therefore,�
appropriate� for� the� Courts,� in� case� of� delayed�
complaints,� to� construe� liberally� Section� 473�
Cr.P.C.� in� favour�of�a�wife�who� is� subjected�to�
cruelty�if�on�the�facts�and�in�the�circumstances�
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of� the� case� it� is� necessary� so� to� do� in� the�
interests� of� justice.� When� the� conduct� of� the�
accused�is�such�that�applying�rule�of�limitation�
will�give�an�unfair�advantage�to�him�or�result�in�
miscarriage� of� justice,� the� Court� may� take�
cognizance� of� an� offence� after� the� expiry� of�
period� of� limitation� in� the� interests� of� justice.�
This�is�only�illustrative�not�exhaustive.�
�

[Emphasis�supplied]�
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29.�Thus,� in�view�of� the�above,�the� law�on�the�
issue�can�be�summarised� to� the�effect� that,� in�
the� case� of� a� continuing� offence,� the�
ingredients�of�the�offence�continue,�i.e.,�endure�
even� after� the� period� of� consummation,�
whereas� in� an� instantaneous� offence,� the�
offence� takes� place� once� and� for� all� i.e.�when�
the� same� actually� takes� place.� In� such� cases,�
there�is�no�continuing�offence,�even�though�the�
damage� resulting� from� the� injury� may� itself�
continue.�
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The�High�Court�held,�and�in�our�opinion�rightly,�
that� Section� 32� of� the� said� Regulation� should�
be�guided�by� the� spirit� of� the�Code� and� it�will�
be�proper�to�throw�out�a�complaint�if�there�was�
inordinate� or� undue� delay,� which� was� not�
explained.�Indeed,�this�Court�in��	�	��
���������
��������������
�� ��� �!�"��#$�"%�� �
������&�

�	������"'��(���)$��� ���#��*'%��	����*''!�of�
the� report� that� the� object� of� the� Criminal�
Procedure�Code�in�putting�a�bar�of�limitation�on�
prosecutions�was�clearly�to�prevent�the�parties�
from� filing�cases�after�a� long� time,� as�a� result�
of�which�material�evidence�may�disappear�and�
also� to� prevent� abuse� of� the� process� of� the�
court� by� filing� vexatious� and� belated�
prosecutions�long�after�the�date�of�the�offence.�
this�Court� reiterated� that� the�object�which�the�
statutes� seek� to� subserve� is� clearly� in�
consonance� with� this� concept� of� fairness� of�
trial� as� enshrined� in� Article� 21� of� the�
Constitution.� Shri� Raju� Ramachandran�
submitted�that�the�exercise�of�the�power�under�
Section� 473� of� the� Criminal� Procedure� Code�
extending�the�period�of�limitation�by�condoning�
the�delay� in� launching� the�prosecution,� should�
precede� the� taking� of� cognizance� of� the�
offence.� Reliance� was� placed� on� the� Bench�
decision� of� the� Madras� High� Court� in�
+�	
���	
�����,��������(�-�� ./�#����0�1��"2*.�
It� was� held� by� the� Punjab� and� Haryana� High�
Court� in� the� case� of��
���
��� 3���� ��� �
���

���&���0���(��� 4�#���01��.�.��that�cognizance�
taken� by� the� Magistrate� without� deciding� the�
point� in� limitation�was�beyond�his� jurisdiction.�
In� this� connection,� reliance� may� be� placed� to�
the� decision� of� this� Court� in� �����&��� 5

���
6�7���������
�����0���#

����(����. !�4��##�%*"�

�
���� �	� ����� %*.� �� �)$� ��. � �#� � 2� � �	�

���  !� of� the� report,� while� dealing� with� the�
provisions� of� Section� 468� of� the� Cr.PC,� this�
Court� observed� that� it� is� hardly� necessary� to�
say� that� statutes� of� limitation� have� legislative�
policy�behind�them.�For�instance,�they�shut�out�
belated� and� dormant� claims� in� order� to� save�
the� accused� from� unnecessary� harassment.�
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They� also� save� the� accused� from� the� risk� of�
having�to�face�trial�at�a�time�when�his�evidence�
might� have� been� lost� because� of� the� delay� on�
the�part�of�the�prosecutor.�As�has�been�stated,�
a� bar� to� the� taking� of� cognizance� has� been�
prescribed� under� Section� 468� of� the� CrPC� and�
there�is�no�reason�why�the�appellant�should�not�
be�entitled�to�it�in�the�facts�and�circumstances�
of� this� case.� Our� attention�was� also� drawn� to�
the� case� of�6����� +����� ���������� ��� �	�	�� 
��
������ � (� -�� 2/� �� �0$� %4�,� where� the� Court�
held� that� taking� of� cognizance� without�
condoning� delay� was� bad� and� without�
jurisdiction.�

� �
[Emphasis�supplied]�

�
[12]� >�� State� of� Himachal� Pradesh� vs.� Tara� Dutt� and�

Anr.,� ��������� ��� AIR� 2000� SC� 297,� ���� ���?� !����� ������

�����!������� ���� ������� ��� �?��!�
���� ��
� 
��!���� ������ ���

!�����������������0���
��&
��,����
������D��

7.� Section� 473� confers� power� on� the� Court�
taking�cognizance�after�the�expiry�of�the�period�
of�limitation,�if�it�is�satisfied�on�the�facts�and�in�
the� circumstances� of� the� case� that� the� delay�
has� been� properly� explained� and� that� it� is�
necessary� so� to� do� in� the� interest� of� justice.�
Obviously,� therefore� in�respect�of� the�offences�
for� which� a� period� of� limitation� has� been�
provided� in� Section� 468,� the� power� has� been�
conferred� on� the� Court� taking� cognizance� to�
extend� the� said� period� of� limitation� where� a�
proper� and� satisfactory� explanation� of� the�
delay� is� available� and�where� the� Court� taking�
cognizance�finds�that�it�would�be�in�the�interest�
of� justice.� This� discretion� conferred� on� the�
Court�has�to�be�exercised�judicially�and�on�well�
recognised� principles.� This� being� a� discretion�
conferred� on� the� Court� taking� cognizance,�
whereBever�the�Court�exercises�this�discretion,�
the� same� must� be� by� a� speaking� order,�
indicating�the�satisfaction�of�the�Court�that�the�
delay� was� satisfactorily� explained� and�
condonation�of�the�same�was�in�the�interest�of�
justice.� In� the� absence� of� a� positive� order� to�
that� effect� it� may� not� be� permissible� for� a�
superior� Court� to� come� to� the� conclusion� that�
the� Court� must� be� deemed� to� have� taken�
cognizance� by� condoning� the� delay� whenever�
the� cognizance� was� barred� and� yet� the� Court�
took�cognizance�and�proceeded�with�the�trial�of�
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the� offence.� But� the� provisions� are� of� no�
application� to� the� case� in� hand� since� for� the�
offences� charged,� no� period� of� limitation� has�
been� provided� in� view� of� the� imposable�
punishment� thereunder.� In� this� view� of� the�
matter� we� have� no� hesitation� to� come� to� the�
conclusion� that� the� High� Court� committed�
serious� error� in� holding� that� the� conviction� of�
the� two� respondents�under�Section�417�would�
be�barred�as�on� the�date�of� taking�cognizance�
the�Court� could�not�have� taken�cognizance� for�
the�said�offence.�Needless�to�mention,�it�is�well�
settled� by� a� catena� of� decisions� of� this� Court�
that�if�an�accused�is�charged�of�a�major�offence�
but� is� not� found� guilty� thereunder,� he� can� be�
convicted� of� a� minor� offence� if� the� facts�
established� indicate� that� such� minor� offence�
has�been�committed.�
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16.� In� �	�	�� 
�� ������� ���� ������� ����
� (�
��� �!� "� �##� "%� ,� this� Court� noted� that� the�
object�of�Section�468�Cr.P.C.� is�to�create�a�bar�
against� belated� prosecutions� and� to� prevent�
abuse�of�the�process�of�the�court�and�observed�
that� this� is� in� consonance�with� the� concept� of�
fairness� of� trial� enshrined� in� Article� 21� of� the�
Constitution.��
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17.� In� 6��7�� $�&
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6��7�	�� $�&&�� (� ����"!� "� �##� %� this� Court�
considered� the� applicability� of� Section� 468� to�



 

 
 

���������������
������������	
�����
���                                                                                                                                                                                        ������
����	� 

 

 

��
��

the� cases� involving� matrimonial� offences,�
referred� to� the� judgment� in� Sarwan� Singh's�
case�(supra)�and�observed:��
�

It� is� true� that� the� object� of� introducing�
Section� 468�was� to� put� a� bar� of� limitation�
on�prosecutions�and� to�prevent� the�parties�
from�filing�cases�after�a�long�time,�as�it�was�
thought� proper� that� after� a� long� lapse� of�
time,� launching� of� prosecution� may� be�
vexatious,� because� by� that� time� even� the�
evidence� may� disappear.� This� aspect� has�
been� mentioned� in� the� statement� and�
object,� for� introducing� a� period� of�
limitation,� as� well� as� by� this� Court� in� the�
case� of� Sarwan� Singh� (supra).� But,� that�
consideration� cannot� be� extended� to�
matrimonial� offences,� where� the�
allegations� are� of� cruelty,� torture� and�
assault� by� the� husband� or� other�members�
of� the� family� to� the� complainant.� It� is� a�
matter�of�common�experience�that�victim�is�
subjected�to�such�cruelty�repeatedly�and� it�
is�more�or�less�like�a�continuing�offence.�It�
is� only� as� a� last� resort� that� a�wife� openly�
comes� before� a� court� to� unfold� and� relate�
the�dayBtoBday�torture�and�cruelty�faced�by�
her,� inside� the�house,�which�many�of� such�
victims� do� not� like� to� be� made� public.� As�
such,�courts�while�considering�the�question�
of� limitation� for� an� offence� under� Section�
498A�i.e.�subjecting�a�woman�to�cruelty�by�
her�husband�or�the�relative�of�her�husband,�
should� judge� that� question,� in� the� light� of�
Section�473�of�the�Code,�which�requires�the�
Court,� not� only� to� examine� as� to� whether�
the�delay�has�been�properly�explained,�but�
as� to� whether� 'it� is� necessary� to� do� so� in�
the�interests�of�justice'.�
� � � � [Emphasis�added]�
�

18.� The� court� then� compared� Section� 473�
Cr.P.C.�with�Section�5�of�the�Limitation�Act�and�
observed�:�
�

For� exercise� of� power� under� Section� 5� of�
the� Limitation� Act,� the� onus� is� on� the�
appellant� or� the� applicant� to� satisfy� the�
court� that� there� was� sufficient� cause� for�
condonation� of� the� delay,�whereas�Section�
473�enjoins�a�duty�on�the�court�to�examine�
not� only� whether� such� delay� has� been�
explained� but� as� to� whether� it� is� the�
requirement� of� the� justice� to� condone� or�
ignore� such� delay.� As� such,� whenever� the�
bar� of� Section� 468� is� applicable,� the� court�
has� to� apply� its� mind� on� the� question,�
whether� it� is� necessary� to� condone� such�
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delay� in� the� interests� of� justice.� While�
examining� the�question�as� to�whether� it� is�
necessary� to� condone� the� delay� in� the�
interest� of� justice,� the� Court� has� to� take�
note� of� the� nature� of� offence,� the� class� to�
which� the� victim� belongs,� including� the�
background� of� the� victim.� If� the� power�
under� Section� 473� of� the� Code� is� to� be�
exercised� in� the� interests� of� justice,� then�
while� considering� the� grievance� by� a� lady,�
of� torture,� cruelty�and� inhuman� treatment,�
by� the� husband� and� the� relatives� of� the�
husband,� the� interest� of� justice� requires� a�
deeper� examination� of� such� grievances,�
instead� of� applying� the� rule� of� limitation�
and� saying� that� with� lapse� of� time� the�
cause� of� action� itself� has� come� to� an� end.�
The� general� rule� of� limitation� is� based� on�
the� Latin� maxim� :� v� igilantibus,� et� non,�
dormientibus,�jura�subveniunt�(the�vigilant,�
and� not� the� sleepy,� are� assisted� by� the�
laws).� That� maxim� cannot� be� applied� in�
connection�with�offences�relating�to�cruelty�
against�women.�
� � � � [Emphasis�added]�
�
�
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14.� It� may� be� noted� here� that� Section� 473�
Cr.P.C.�which�extends�the�period�of�limitation�is�
in� two� parts.� The� first� part� contains� non�
obstante� clause� and� gives� overriding� effect� to�
that� section� over� Sections� 468� to� 472.� The�
second� part� has� two� limbs.� The� first� limb�
confers� power� on� every� competent� court� to�
take�cognizance�of�an�offence�after� the�period�
of�limitation�if�it�is�satisfied�on�the�facts�and�in�
the� circumstances� of� the� case� that� the� delay�
has� been� properly� explained� and� the� second�
limb�empowers�such�a�court�to�take�cognizance�
of�an�offence�if�it�is�satisfied�on�the�facts�and�in�
the� circumstances� of� the� case� that� it� is�
necessary�so�to�do�in�the�interests�of�justice.�It�
is� true� that� the� expression� 'in� the� interest� of�
justice'�in�Section�473�cannot�be�interpreted�to�
mean� in� the� interest� of� prosecution.�What� the�
Court� has� to� see� is� 'interest� of� justice'.� The�
interest� of� justice� demands� that� the� Court�
should� protect� the� oppressed� and� punish� the�
oppressor/offender.� In� complaints� under�
Section� 498A� the� wife� will� invariably� be�
oppressed,�having�been�subjected�to�cruelty�by�
the� husband� and� the� inBlaws.� It� is,� therefore,�
appropriate� for� the� Courts,� in� case� of� delayed�
complaints,� to� construe� liberally� Section� 473�
Cr.P.C.� in� favour�of�a�wife�who� is� subjected�to�
cruelty�if�on�the�facts�and�in�the�circumstances�
of� the� case� it� is� necessary� so� to� do� in� the�
interests� of� justice.� When� the� conduct� of� the�
accused�is�such�that�applying�rule�of�limitation�
will�give�an�unfair�advantage�to�him�or�result�in�
miscarriage� of� justice,� the� Court� may� take�
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cognizance� of� an� offence� after� the� expiry� of�
period� of� limitation� in� the� interests� of� justice.�
This�is�only�illustrative�not�exhaustive.�

[20]� � �%���� ���� ��,��� !���������
� ����� ������
� ����

!��
����������������
�4������
D�

(i)�Whether�an�appeal�under�proviso�to�Section�
372� of� the� Cr.P.C.� is� maintainable� as� the�
offence�has�admittedly�occurred�on�16.08.2009�
whereas� the� proviso� to� Section� 372� of� the�
Cr.P.C.�has�come�into�force�w.e.f.�31.12.2009?�
�
(ii)� Whether� the� offence� as� allegedly�
committed�on�16.08.2009� is� in�continuation�of�
the� previous� acts� of� cruelty� or� it� is� an�
instantaneous�culpable�act?��
�
(iii)� Whether� without� any� application� by�
explaining� the� delay� as� occoured,� the�
Magistrate� can� take� cognizance� of� the� alleged�
offence� if� it� is� not� a� continuing� offence�within�
the�ambit�of�Section�472�of�the�Cr.P.C.?�and��
�
(iv)�Whether�by�the�impugned�judgment,�has�it�
been� correctly� appreciated� that� from� the�
evidence� it� cannot� be� held� that� there� was�
continuous� intimidating� conduct� or� behaviour�
so�as�to�convict�the�accused�respondents?��
�
�

[21]� � �2��������������������������!��,�!�����&0�����+��������

������ -;	.'	'.--� ��� $
� ��	7-6@'..<�� ���� ������ !������ ���� 4�����

1���!��������
�������������#������������������
��&
��,��������D�

In�������&�����
������	�	��
��,�
�������
�	�&����
�)$�4**���#�4�4%�Their�Lordship�observed�that�
the� conduct�of� the�husband�or�his� relatives� to�
the� wife�must� be� such� that� the� same�may� be�
attributed� to� painful� or� distressing.� The�
evidence� of� torture� both� mentally� and�
physically� upon� the� informant,� in� her�
matrimonial� home� as� well� as� in� the� rented�
house� at� Rajnagar� by� the� accused� person�
following� the� demand� of� Rs.1,00,000/B� and�
ultimately� driving� her� out� of� her� matrimonial�
home� for� nonBfulfilment� of� his� demand� by� the�
informant�and�since�then�not�taking�care�of�the�
informant� and� her� child� by� the� accused� and�



 

 
 

���������������
������������	
�����
���                                                                                                                                                                                        �����������	� 

 

 

�����

thereby� causing� her� to� lead� a� miserable� life�
with� her� child� are� undoubtedly� concrete�
ingredients� of� Sec.� 498BA� IPC� and� I� find� no�
reason� to� disbelieve� the� evidence� of� the�
prosecution� witnesses� since� defence� totally�
failed�to�bring�anything�against�the�evidence�of�
the�prosecution�witnesses�to�disbelieve�them.�
�
In� the� light� of� the� above� authorities� and� the�
discussion� and� observation� made� hereBinB
above,�I�do�hereby�reach�in�the�conclusion�that�
the� charge� under� Sec.� 498BA� IPC� has� been�
successfully� proved� beyond� all� reasonable�
shadow� of� doubt� against� the� accused� persons�
for�the�offence�punishable�under�Section�498A�
and� thus,� the� aforesaid� points� are� decided� in�
the�affirmative�against�the�accused�persons.��

�
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�
On�16.08.2009�in�the�night�at�about�7.30/8�pm.�
my� accused� husband� Rakesh� Miah�mercilessly�
assaulted� me.� On� hearing� my� cry� the�
neighbouring�people�came�to�my�rented�house.�
At�the�relevant�time�the�door�of�our�room�was�
bolted� by� my� husband.� The� neighbouring�
people� compelled� my� husband� to� open� the�
door.�Out�of�fear�I�concealed�myself�by�side�of�
the�bank�of�the�pond.�The�neighbouring�people�
informed�the�matter�to�the�police�as�well�as�to�
my�father�and�uncle.�The�police�and�my�father�
and�uncle�arrived�at�the�spot�and�they�rescued�
me� and� brought�me� to� the� P.S.� from� where� I�
was� brought� by� my� father� and� uncle� to� my�
paternal� house.� On� the� following� day� of� the�
incident� police� recovered� my� baby� from� the�
house�of�my�accused�husband�and�handed�over�
me� at� the� father’s� house.� Since� then� I� am�
stying� at� my� father’s� house.� I� lodged� the�
instant� case� narrating� all� these� facts� to� the�
O/C,�R.K.�Pur�P.S.���

�
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��
(i)�Whether�an�appeal�under�proviso�to�Section�
372� of� the� Cr.P.C.� is� maintainable� as� the�
offence�has�admittedly�occurred�on�16.08.2009�
whereas� the� proviso� to� Section� 372� of� the�
Cr.P.C.�has�come�into�force�w.e.f.�31.12.2009?�

�
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(ii)� Whether� the� offence� as� allegedly�
committed�on�16.08.2009� is� in�continuation�of�
the� previous� acts� of� cruelty� or� it� is� an�
instantaneous�culpable�act?��
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[26]� �>�� Gokak� Patel� Volkart� vs.� Dundayaa�
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���,���
� ��!�
���� ��� State� of� Bihar� vs.� Deokaran� Nenshi,�

������������(1972)�2�SCC�890,������������
�&�������������D�

�

“A� continuing� offence� is� one� which� is�
susceptible� of� continuance� and� is�
distinguishable� from� the� one� which� is�
committed� once� and� for� all.� It� is� one� of� those�
offences�which�arises�out�of�a�failure�to�obey�or�
comply� with� a� rule� or� its� requirement� and�
which�involves�a�penalty,�the�liability�for�which�
continues� until� the� rule� or� its� requirement� is�
obeyed� or� complied� with.� On� every� occasion�
that� such� disobedience� or� nonBcompliance�
occurs� and� reoccurs,� there� is� the� offence�
committed.� The� distinction� between� the� two�
kinds�of�offences�is�between�an�act�or�omission�
which� constitutes� an� offence� once� and� for� all�
and� an� act� or� omission� which� continues,� and�
therefore,� constitutes� a� fresh� offence� every�
time�or�occasion�on�which� it� continues.� In� the�
case� of� a� continuing� offence,� there� is� thus�
ingredient�of�continuance�of�the�offence�which�
is�absent�in�the�case�of�an�offence�which�takes�
place� when� an� act� or� omission� is� committed�
once�and�for�all.’�

�

�
[27]� >�����!��� ,���� ��
� &���� �?���

��� ��� Bhagirath�

Kanoria� vs.� State� of�M.P.,� ��������� ��� (1984)� 4� SCC�222�����

Amrit�Lal�Chum�vs.�Devoprasad�Dutta�Roy,�������������(1988)�

2�SCC�269.�>��Raymond�Ltd.�&�Anr.�vs.�M.P.�Electricity�Board��

��������� ��� (2001)� 1� SCC� 534,� ���� ���?� !����� ��
� ��������

���������� ��� ����� �� ����������

� ��� ������������ ��� !��������
� ���

������������������
D��

“18.� …..� It� cannot� legitimately� be� contended�
that� the� word� ‘continuously’� has� one� definite�
meaning� only� to� convey� uninterruptedness� in�
time� sequence� or� essence� and� on� the� other�
hand�the�very�work�would�also�mean�‘recurring�
at� repeated� intervals� so� as� to� be� of� repeated�
occurrence’.�That�apart,�used�as�an�adjective�it�
draws�colour�from�the�context�too…”�
�
� � � � [Emphasis�supplied]�
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Manju�Ram�Kalita�vs.�State�of�Assam��
������D�

"Cruelty"�for�the�purpose�of�Section�498A�I.P.C.�
is� to� be� established� in� the� context� of� Section�
498A� IPC� as� it�may� be� a� different� from� other�
statutory� provisions.� It� is� to� be�
determined/inferred� by� considering� the�
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conduct� of� the� man,� weighing� the� gravity� or�
seriousness� of� his� acts� and� to� find� out� as� to�
whether� it� is� likely� to� drive� the� woman� to�
commit�suicide�etc.�It�is�to�be�established�that�
the� woman� has� been� subjected� to� cruelty�
continuously/� persistently� or� at� least� in� close�
proximity� of� time� of� lodging� the� complaint.�
Petty�quarrels�cannot�be�termed�as�‘cruelty'�to�
attract� the� provisions� of� Section� 498A� IPC.�
Causing� mental� torture� to� the� extent� that� it�
becomes�unbearable�may�be�termed�as�cruelty.�
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(iii)� Whether� without� any� application�
explaining� the� delay� as� happened,� the�
Magistrate� can� take� cognizance� of� the� alleged�
offence� if� it� is� not� a� continuing� offence�within�
the�ambit�of�Section�472�of�the�Cr.P.C.?�
�
�

[28]� �C,��� ������� ���
� 5��
����� ��
� &���� ��������� ��� ���
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