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For the petitioner : Mr. P K Ghosh, Advocate.
For the respondents : None.
Date of hearing and : 09.01.2015.

delivery of judgment.
Whether fit for reporting : No.

JUDGMENT L ORDER (ORAL)
This petition under Article 227 of the Constitution of

India is directed against the order, dated 10" November, 2014 passed

by the learned trial Court whereby it has rejected the application



filed by the petitioner (hereinafter referred to as the defendant) to

first decide the question of the maintainability of the suit.

2. The undisputed facts are that the petitioner herein was
plaintiff in Title Suit 68 of 2013 filed against Sri Arjun Ghosh, father
of the respondents herein and respondent no.1 is plaintiff in the new
suit being Title Suit 51 of 2014 titled Sri Jiban Ghosh vs. Diocese of

Agartala and others.

3. It is alleged that in Title Suit 68 of 2013 an ex-parte
decree was passed against the father of the plaintiff in Title Suit 51
of 2014. The issue raised by the defendant was that the suit was not
maintainable because the ex-parte decree could have been got set-

aside by the plaintiff Jiban Ghosh.

4, It is not disputed that in Title Suit 68 of 2013 Jiban
Ghosh was never a party. The plaintiff had filed the suit only against
his father and according to Jiban Ghosh, his father had died as far
back as 1992 and, therefore, the decree is against a dead person and
is not binding upon him. This issue does not fall within sub-rule 2 of
Rule 2 of Order XIV since there is no bar to the jurisdiction of the
Court nor there is any bar created under law for filing of the suit. In
case Jiban Ghosh had been a party in the previous case then the
position may have been different. However, since he was not a
party, even assuming that he had knowledge of the suit and had filed

an application therein, that would not make him a party to the suit.
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Therefore, | find no merit in the petition which is

accordingly dismissed.

CHIEF JUSTICE

Sukhendu
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