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JUDGMENT�&�ORDER�(ORAL)�
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“the�opposite�party� shall� pay�arrear�of� rent�of� the�
proceeding�premises� to� the� �petitioner�since�April,�
1989� upto� 30.11.2005� at� the� rate� of� 4047/A� per�
within�2(two)�months� from�the�date�of� this�Order,�
failing�which�the�opposite�party�shall�hand�over�the�
vacant� possession� of� the� proceeding� premises� to�
the� petitioners.� Failure� of� the� above� condition� by�
the� tenantAO.P.� the� tenant� O.P.� is� liable� to� be�
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evicted�from�the�proceeding�premises�by�execution�
of�this�order.”��
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“Where�any�bonafide�doubt�or�dispute�arises�as�to�
the� person� who� is� entitled� to� receive� the� rent� for�
any� building� the� tenant� may� deposit� such� rent�
before� such� authority� and� in� such�manner� as�may�
be�prescribed�and� shall� report� to� the�Rent�Control�
court� the� circumstances�under�which� such�deposit�
was�made�by�him,�and�may�continue�to�deposit�any�
rent� which� may� subsequently� become� due� in�
respect� of� the� building� before� the� same� authority�
and�in�the�same�manner�until�the�doubt�is�removed�
or� the� dispute� is� settled� by� the� decision� of� a�
competent� Court� or� by� a� settlement� between� the�
parties� or� until� the� Rent� Control� Court� makes� an�
Order� under� clause(b)� of� SubASection� (4)� � as� the�
case�may�be.”��
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2.� Payment� out� of� Court� to� decreeAholder� –� (1)�
Where� any�money� payable� under� a� decree� of� any�
kind�is�paid�out�of�Court,�[or�a�decree�of�any�kind�is�
otherwise� adjusted]� in� whole� or� in� part� to� the�
satisfaction�of�the�decreeAholder,�the�decreeAholder�
shall� certify� such� payment� of� adjustment� to� the�
Court�whose�duty� it� is� to� execute� the� decree,� and�
the�court�shall�record�the�same�accordingly.��

(2)� The� judgmentAdebtor� [or� any� person�who� has�
become� surety� for� the� judgmentAdebtor]� also�may�
inform� the� Court� of� such� payment� or� adjustment,�
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and� apply� to� the� Court� to� issue� a� notice� to� the�
decreeAholder� to�show�cause,�on�a�day�to�be� fixed�
by� the� Court,� why� such� payment� or� adjustment�
should� not� be� recorded� as� certified,� and� if,� after�
service� of� such� notice,� the� decreeAholder� fails� to�
show�cause�why�the�payment�or�adjustment�should�
not�be�recorded�as�certified,�the�Court�shall�record�
the�same�accordingly.��

[(2A)�No�payment�or�adjustment�shall�be�recorded�
at�the�instance�of�the�judgmentAdebtor�unlessA�

(a)� the� payment� is� made� in� the� manner�
provided�in�rule�1;�or��

(b)� the� payment� or� adjustment� is� proved� by�
documentary�evidence;�or��

(c)� the�payment�or�adjustment�is�admitted�by,�
or� on� behalf� of,� the� decreeAholder� in� his�
reply� to� the� notice� given� under� subArule�
(2)�of�rule�1,�or�before�the�Court.]�

(3)�A�payment�or�adjustment,�which�has�not�been�
certified� or� recorded� as� aforesaid,� shall� not� be�
recognised�by�any�Court�executing�the�decree.��
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���Vasudev�Dhanjibhai�Modi� vs.�Rajabhai�Abdul�Rehman�and�
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6.�A�Court�executing�a�decree�cannot�go�behind�the�
decree� between� the� parties� or� their�
representatives;� it�must� take�the�decree�according�
to� its� tenor,� and� cannot� entertain� any� objection�
that� the� decree� was� incorrect� in� law� or� on� facts.�
Until�it�is�set�aside�by�an�appropriate�proceeding�in�
appeal�or�revision,�a�decree�even�if�it�be�erroneous�
is�still�binding�between�the�parties.�

�

[10]� � 3��,
�� %���,��� ��%������ ���
���,�������������%� �,��
��<�

������ ���Rafique�Bibi� (D)� by� Lrs.� vs.� Sayed�Waliuddin� (D)� by�

Lrs.� and� Ors.,� ��������� ���AIR� 2003� SC� 3789,�4,���� �,�� 
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6.� What� is� 'void'� has� to� be� clearly�
understood. A decree� can� be� said� to� be� without�
jurisdiction,�and�hence a nullity,�if�the�Court�passing�
the� decree� has� usurped a� jurisdiction� which� it� did�
not� have; a mere� wrong� exercise� of� jurisdiction�
does�not�result�in�nullity.�The�lack�of�jurisdiction�in�
the�Court�passing�the�decree�must�be�patent�on�its�
face�in�order�to�enable�the�executing�Court�to�take�
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cognizance� of� such� nullity� based� on� want� of�
jurisdiction;�else�the�normal�rule�that�an�executing�
Court�cannot�go�behind�the�decree�must�prevail.�
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Further� objection� was� that� the� decree� stipulated�
payment�of�money�in�court�within�a�prescribed�time�
and� that� condition� has� been� complied� with� and,�
therefore,�possession�warrant�could�not�have�been�
issued.� Even� this� aspect� has� been� gone� into�
elaborately� by� the� court� below.� The� Courts� below�
have� adverted� to� the� factual� aspects� and� have�
pointed� out� that� the� amount� was� to� be� deposited�
within�the�time�stipulated.�However,�the�judgment�
debtors� deposited� Rs.� 5100� by� way� of� two�
installments� but� failed� to� deposit� interest� thereon�
as�directed�by� the� trial� court.� In� the� order�passed�
by� the� executing� court,� it� has� observed� that� the�
deposit� was� not� made� within� time.� On� the� own�
showing� of� the� petitioner,� the� amount� directed� to�
be� deposited� by� the� trial� court� was� deposited� in�
two�installments�i.e.�on�9th�July�1999�and�20th���July�
1999.�There�is�no�dispute�that�the�amount�was�not�
deposited�within� the�stipulated� time.�Hence,�when�
the� condition� of� deposit� in� the� decree� having� not�
been�complied�with�admittedly,�the�executing�court�
could� not� have� granted� any� benefit� to� the�
Petitioner/�Judgement�Debtor.�There�is�no�question�
of� the� Executing� Court� extending� the� time� for�
deposit.��
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The� Executing� Court� had� to� go� by� the� decree� and�
when�it�found�that�the�condition�of�deposit�has�not�
been� complied� with� within� the� time� stipulated,�
then,�it�had�no�alternative�but�to�give�effect�to�the�
consequences� of� default� and� issue� the� warrant� of�
possession.� It� rightly� issued� that� and� even� the�
factual� finding�against� the�petitioner�on�this�count�
requires�no�interference�in�writ�jurisdiction.�
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