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CORAM: HONOURABLE MR. JUSTICE BIRENDRA PRASAD VERMA
ORAL ORDER

The petitioner is aggrieved by the order dated
09.04.2012 passed in Complaint Case No. 2044 of 2011/ Tr. No.
1892 of 2012 by the learned S.D.J.M., Gaya, whereby cognizance
has been taken under Section 498(A)/323 of the Indian Penal Code
as also under Section 4 of the Dowry Prohibition Act, and the
petitioner, besides two other accused persons, has been summoned
to face trial.

Learned counsel appearing on behalf of the petitioner,
by raising the plea of defence of the petitioner, submitted that the
order taking cognizance is liable to be quashed. He further
submitted that before taking cognizance, learned Magistrate has
not applied his independent judicial mind to the facts of the case
and, therefore, the impugned order taking cognizance is bad in
law.

Learned Additional Public Prosecutor appearing on
behalf of the State has opposed the prayer and has supported the
impugned order.
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After having heard the parties, this Court finds that there
Is no dispute of relationship between the petitioner and the
complainant (Opposite Party no.2). Indisputably, the petitioner
happens to be the elder brother of the husband of the complainant.
In the petition of complaint there is allegation of demand of dowry
and torture against the accused persons including the petitioner.
This Court further finds that in the petition of complaint
(Annexure-1), altogether five persons were arrayed in the category
of accused, but the learned S.D.J.M. by the impugned order, has
taken cognizance only against three accused persons including the
petitioner, but remaining two persons have not been summoned to
face trial. It clearly shows that while passing the impugned order,
the learned S.D.J.M. has applied his independent judicial mind.

For the reasons recorded above, the application has to

fail and is, accordingly, dismissed.

(Birendra Prasad Verma, J)




